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| nt roducti on

In 1991 two seemingly unrelated events resulted in the
devel opment and growh of individual enploynent arbitrations,
coomonly referred to as alternate dispute resolution (ADR). In
that year the Cvil R ghts Act of 1991 was passed. That Act
provi ded successful plaintiffs with the renedies of conpensatory
and punitive damages and expanded the availability of jury trials
indiscrimnation cases. Faced with the uncertai nty and expense of
jury trials as well as the potential of nore costly awards,
enpl oyers had a significant incentive to search for alternatives to
[itigation.

That sane year the Suprene Court seened to provide a road map

for such an alternative. In Glner v. Interstate Lane Corporation,

500 U.S. 20 (1991), the Court held that an enployee could be
conpelled to arbitrate his age discrimnation clai mpursuant to his
i ndi vi dual enpl oynent contract, rather than pursue his cause of
action in federal court. Post-G lner, the |ower federal courts
have generally enforced arbitration provisions in individual
enpl oynent contracts requiring discrimnation and other clains to
be adjudicated before arbitrators.

During this sane period, courts have generally adhered to the
view that «collective bargaining agreenents, unlike individual
enpl oynent contracts, do not require the arbitration of individual
statutory clainms, particularly clains of enpl oynment di scrimnation.

Al exander v. Gardner-Denver Conpany, 415 U S. 36 (1974). There
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appears to be a sharp distinction between the perm ssi bl e scope of

mandatory arbitration provisions inindividual enpl oynent contracts

and collective bargaining agreenents. In Wight v. Mritine

Service Corporation, the Suprenme Court expressly declined to

resol ve the tensi on between Gardner-Denver and G| ner.

The purpose of this paper is to explore sone of the policy
chal | enges facing enployers and unions in the brave new worl d of
alternative dispute resolution

Al exander v. Gardner Denver -- The 1964 Civil Rights Act
Meets The Coll ective Bargai ni ng Agr eenent

In Al exander v. Gardner Denver, the Suprene Court considered

whet her a bl ack enpl oyee's | oss of his unjust discharge arbitration
barred his pursuit of a Title VIl claimin federal court. The
col | ective bargaining agreenent in addition to providing a broad,
bi ndi ng gri evance/ arbitration procedure, al so contained a provi sion
prohibiting racial discrimnation. Though the initial grievance
did not allege that the discharge was the result of racial
discrimnation, the enployee clearly raised this contention in
arbitration. The arbitrator denied the grievance, hol ding that the
enpl oyee was di scharged for just cause. Thereafter, the enpl oyee
brought a Title VII action challenging his dismssal.

The Suprene Court found that the arbitrator's decision did not
bar the enployee from pursuing a Title VII claim The Court
started its analysis by reviewmng the |legislative history of Title
VI, concluding that Congress had intended to allow an individual

to independently pursue both his rights under Title VIl and the
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coll ective bargaining agreenent. Title VII was to suppl enment, not
suppl ant, preexisting statutory rights. 415 U S. at 48. The Court
found that the strong federal policies favoring arbitration as set

forth in the Steelwrkers Trilogy and other cases, was not

applicable to a Title VII claim

The Court distinguished between those rights collectively
given to enpl oyees, such as the right to strike, and those which
are individual in their nature. Wile the forner can be wai ved by
the union, the latter may not be so waived. A union may not waive
an enployee's right to pursue Title VII clains in federal court
since such a waiver would defeat the Congressional purpose
underlying Title VII. VWhile acknow edgi ng that an enpl oyee m ght
waive his Title VI1 clains as part of a settlenent, the Court found
that the collective bargaining agreenent could not prospectively
wai ve such rights even by inclusion of a specific non-
di scrim nation procedure, subject to binding arbitration. Title
VI involves individual rights to equal enploynent opportunities,
not concerns subject to "majoritarian processes.” 415 U S. at 51-
52. The Court then catal ogued the shortcom ngs of the arbitration
procedures for adjudicating Title WVII clains. First, the
arbitrator's jurisdiction is limted to enforce the collective
bargai ni ng agreenent, he nmay not rest a decision "solely"” on his
views of statutory requirenents. 415 U. S. at 56. Second, the
arbitrator's expertise is in the law of the shop not statutory

mandat es. Third, arbitration by its nature is informal and
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expedient, wthout the protection surrounding litigation. The
record in arbitration is not conplete, the rules of evidence do not
apply, and rights such as cross-exam nati on and di scovery are often
severely limted or unavailable. 415 U S. at 58-59.

The Court subsequently has extended Gardner-Denver hol ding

that the individual enployee is not required to utilize
collectively bargained arbitration procedures to pursue statutory

rights. Barrantine v. Arkansas Best Freight System 450 U. S. 728

(1981) (Fair Labor Standards Act); McDonald v. Gty of West Branch,

466 U.S. 284 (1984) (actions under 42 U S.C 8§ 1983); Allis-
Chal ners v. lLueck, 471 U S 202, 213, n. 8 (1985), and Lingle v.

Norge Div. & Magic Chef, Inc., 486 U S. 399, 412-13 (1988) (state
I aw i ndi vi dual enpl oyee causes of action).

Wiile restricting the scope of arbitrations in the collective
bar gai ni ng context, the Court has proceeded to broaden t he scope of
commercial arbitrations. Although it held that | abor arbitrators'
expertise was |imted to the |law of the shop, the Court has been
increasingly willing to enforce conmercial contracts providing for
conplex legal issues to be resolved through arbitration. See

Mt subi shi Mdtors v. Soler Chrysler Plynouth, 473 U S. 614 (1985)

(Antitrust clains arising from an international transaction

arbitrabl e); Shearson/Anerican Express, Inc. v. MMbhon, 482 U S

420 (1987) (Securities and Exchange Act and R CO clains

arbitrable); Rodriguez de Quijas v. Shearson/Anerican Express, 490

U S 477 (1989) (FAA conpels enforcenent of private contract to
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arbitrate Securities Act clains). The increasingly divergent views
of commercial and | abor arbitrations collided in an enpl oynent case
involving the age discrimnation clains of a stockbroker in 1991.

Glnmer v. Interstate/Johnson Lane
| ndi vidual s Are Bound by Arbitration Provisions

In Glnmer v. Interstate/Johnson Lane Corp. a stockbroker filed

an ADEA claim against his enployer. In his registration
application with the NY. Stock Exchange, G lner had agreed to
arbitrate any dispute arising between himand his enployer. The
Suprenme Court held that the arbitration provision in the
application was enforceable under the Federal Arbitration Act
(FAA), 9 USCA 1, et. seq., and that the lower court properly
dism ssed G lner's cause of action.

The Court sharply restricted Gardner-Denver, relying on its

deci si ons construi ng commerci al arbitration agreenents to find that
there is a liberal federal policy in favor or arbitration. Having
made a bargain to arbitrate, G|l nmer should be held to it, unless
Congress intended to prevent a waiver of a judicial forum and it
was his burden to establish that Congress i ntended to preclude such
a wai ver for ADEA clains.

The Court rejected Glner's various argunents that enforcing
arbitration agreenents to deny a judicial forumfor an ADEA claim
was contrary to the policies underlying the statute. Indeed, the
Court held that conpul sory arbitration was totally consistent with
ADEA' s flexible approach to the resolution of such clainms. The

ADEA directs the EECC to pursue "informal nethods of conciliation,
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conference, and persuasion,” 29 U. S.C. §8 626(b), which suggested to
the Court that non-judicial di spute resolution, such as
arbitration, is consistent with Congressional intent.

The Court also rejected a variety of clained infirmties in
the New York Stock Exchange (NYSE) arbitration process: (1)
Arbitrator partiality -- NYSE rules adequately protect against
bi as, providing that arbitrators' biographical data be provided to
the parties, each party be given a preenptory challenge and
unlimted challenges for cause, and arbitrators nust reveal any
ci rcunst ances whi ch m ght preclude themfromrendering an inparti al
opinion. Further, the FAA permts courts to overturn awards where
there was evidence of partiality; (2) D scovery -- NYSE rules
provi de adequate discovery allowng for docunent production,
i nformati on requests and subpoenas. Di scovery as extensive as that
provided in federal courts is not to be expected since the parties
have traded the procedures of the courtroom for "the sinplicity,
informality, and expedition of arbitration"”; (3) Lack of Witten
Qpinion -- NYSE rules require arbitration awards be in witing,
that they contain the nanes of the parties, a summary of the i ssues
in controversy and that the award be nmade public; (4) NYSE Rul es
did not restrict the arbitrator fromgranting equitable relief. It
is not clear whether the foregoing are required m ni mal procedural
protections.

The Court turned a deaf ear to the claimthat there will often

be unequal bargaining power between enployers and i ndividual
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enpl oyees. Again relying on its decisions in the context of
commercial arbitrations, the Court found "mere inequality in
bargai ning power" not to be a sufficient basis to decline to
enforce an arbitration agreenent. Only fraud or "overwhel m ng
econom c power" provide sufficient reasonto revoke the arbitration
provi si on. The Court left the door open a crack, noting that
G I mer was an experienced businessman, and that clainms of unequa
bar gai ni ng power are best left for resolution in specific cases.

The Court l|limted Gardner-Denver and its progeny to the

col | ective bargaining context, explicitly rejecting the view that
arbitration was in any way inferior to the judicial process. 1In a
col l ective bargaining contract, only the union, not the enployee,
has agreed to be bound to arbitrate statutory clains. Moreover, in
collective bargaining arbitration, it is the wunion, not the
i ndi vi dual enpl oyee, which presents the claim VWiile rejecting

Gardner-Denver's general distrust of the arbitration process, the

Court reiterated Gardner-Denver's concern that there may be tension

bet ween collective representations and protection of individua

statutory rights.! In a subsequent decision, the Court, apparently

The Court expressly declined to address the AFL-CIOs
contention that the Federal Arbitration Act (FAA) does not
enconpass enpl oynment contracts, since this argunent was not raised
below. 500 U.S. at 25, n. 2. The Suprene Court again declined to
decide this issue in its nost recent decision, Wight v. Universal
Maritine Serv, 119 S. C. 391, 395 n. 1 (1998). Wiile this
argunent found favor with the dissent, it has generally been
rejected by the | ower federal courts in post-G | ner decisions. The
final clause of the FAA' s definitional sections reads: "but nothing
herei n contai ned shall apply to contracts of enpl oynent of seanen,
railroad enployees, or any other class of workers engaged in

7
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referring to this distinction between collective and individua
rights, noted that Gl ner "enphasized its basic consistency” with

Gar dner - Denver. Lavidas v. Bradshaw, 129 L.Ed.2d 93, 112 at n. 21

(1994) .

The G lner decision permts enployees to individually waive
statutory rights, while seemng to leave in tact a policy that
prohi bits unions from applying collective bargaining strength to
t hat deci sion. The Court was uninpressed with the claim that
conpul sory arbitration in individual enploynent contracts was the
product of such inequal bargaining power as to be contracts of
adhesion. As discussed below, the lower courts in the non-union
context have generally construed Glner as giving a green light to
mandatory arbitrati on of enpl oynent di sputes, while a mnority have
attenpted to defi ne sonme standard to revi ewthe procedural fairness
of such arbitrations. Before proceeding, a brief practical note.

M. Glnmer was required to arbitrate and had to forego his
preferred judicial forum Notw thstanding, the arbitration panel

awar ded him $240,000. |In spite of M. Gl ner's apparent success,

foreign or interstate comrerce.” In spite of the apparent breadth
of this provision, the |lower federal courts, post-GIlnmer have
interpreted this provision as excluding only seanen, railroad
workers or others simlarly enployes in the actual interstate
transportation of goods. See, e.qg., Cole v. Burns, 105 F. 3d 1465,
1470-72 (DC Cr. 1997); Pryner v. Tractor Supply Co., 109 F. 3d 354,
357-58 (7th Cir. 1997); Great Western Mrtgage v. Peacock, 110 F. 3d
222, 227 (3rd Gr. 1997). For a contrary analysis, see Craft v.
Canmpbell Soup Co., 161 F.3d 1199, (9th Gr. 1998), which relies
upon "Workers Contracts Under the U.S. Arbitration's Act: An Essay
in Hstorical arification," 17 Berkley, J. Enploynent & Labor L.
282 (1996).

© American Bar Association http://www.bna.com/bnabooks/ababna/adr/99/mitchl.pdf



Alternate Dispute Resolution and Collective Bargaining — A Union Perspective

there is sone evidence that securities industry enployees have
generally fared poorly in arbitration.? In the face of mounting
criticism of this process, both the National Association of
Securities Deal ers (which oversees the NASDAQ St ock Market) and the
New Yor k Stock Exchange voted to end their practices of mandatory

arbitration of enploynent discrimnation clains.?

2*Men's Club: Riding Crop and Slurs: How Wall Street Dealt
Wth a Sex Bias Case," Wall Street Journal, June 9, 1994; GCeneral
Accounting Ofice, "Enploynent Discrimnation: How Regi stered
Representatives Fare in Discrimnation D sputes” sunmarized Daily
Labor Report D-6, April 15, 1994.

%Dai |l y Labor Report, August 8, 1997, at AA-1 (NASD vote); June
24, 1998 at A-10 (SEC approval of NASD vote); Septenber 8, 1998 at
A-8 (NYSE vote).
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Post-G lner -- Mandatory Arbitration
of Individual Enploynent Cains (Non-Collective Bargaining)

Al t hough mandatory arbitration of individual statutory clains
has been criticized by the EECC!, the Chairman of the NLRB,% the
Comm ssion on the Future of Wrker-Minagenent Relations (Dunlop
Commi ssion),® and the National Acadeny of Arbitrators, ” such
procedures i n non-union settings have recei ved wi despread j udi ci al
approval .® Courts have been willing to enforce such provisions in
virtually any witten docunent. In Glner and its progeny, the
arbitration contract was found in a securities registration

application.?® It has also been found 1in an enploynent

“Daily Labor Report, April 26 and July 10, 1997; see
di scussion in Cole v. Burns Intern. Security Services, 105 F. 3d
1465, 1479 (D.C. Cir. 1997).

5154 LRR 463 (April 21, 1997).

®Report and Reconmmendations, Conmission on the Future of
Wor ker - Managenent Rel ati ons, Decenber 1994, at p. 33.

'Dai ly Labor Report, My 29, 1997.

8The judiciary's favorable response to G lner may, in part, be
the result of the nounting nunber of enploynment discrimnation
cases being filed. Since 1992, filings of such cases have nore
than doubled, going from 10,771 in 1992 to 23,000 in 1996.
Washi ngton Post, My 12, 1997, "W rker Bias Causes Are Rising
Steadily."

Mouton v. Metropolitan Life, 147 F.3d 453 (5th Cr. 1998);
Seus v. Noreen, 146 F.2d 175 (3rd Gr. 1998); Kidd v. Equitable
Life Assurance, 32 F. 3d 516 (11th Cir. 1994); Alford v. Dean Wtter
Reynol ds, 939 F.2d 229, 975 F.2d 1161 (5th Cr. 1992); WIIlis v.
Dean Wtter Reynolds, 948 F.2d 305 (6th Cr. 1991); Saari v. Smth
Barney Harris, Uphamé& Co., 968 F.2d 877 (9th Cr. 1992); Bender v.
A. G Edwards, 971 F.2d 698 (11th G r. 1992); Herko v. Metropolitan
Life Ins. Co., 978 F. Supp. 141, 145-47 (WD. N Y. 1997); Cremn v.

Merrill Lynch Pierce Fenner & Smth, 957 F.Supp. 1460, 1475-76
(N.D. I'l'l. 1997). But see Prudential Insurance Co. v. Lai, 42 F. 2d
10
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application, ' individual enploynent contracts, ! enpl oyee handbooks
or manual s, *? and partnership agreenents.®® Even in the absence of

a witten agreenent to arbitrate, an enployee subm ssion to

1299 (9th Cir. 1994).

The Seventh Circuit has di stinguished the Nati onal Association
of Securities Dealers' (NASD) rules fromthe N Y. Stock Exchange's,
finding that the fornmer does not enconpass enploynent disputes.
Farrand v. Lutheran Brotherhood, 993 F.2d 1253 (7th G r. 1993)
(Glmer did not establish a grand presunption in favor of
arbitration, it interpreted and enforced the texts on which the
parties had agreed."” Accord, Kresock v. Bankers Trust Co., 21 F. 2d
776 (7th Gir. 1994).

°MAgo v. Shearson Lehman Hutton, Inc., 956 F.2d 932 (9th Gr
1992). In Sheller v. Frank's Nursery, 957 F.Supp. 150 (N.D. 111.
1997), the court found that even a mnor signing an enploynent
application with an arbitration provi sion was barred from pursuing
his Title VIl claim

1Cole v. Burns Inter. Security Services, 105 F.3d 1465 (DC
Cr. 1997); D Cisci v. Lyndon Guar. Bank of N.Y., 807 F.Supp 947
(WD. NY. 1992); Hull v. NCR Corp., 826 F.Supp 303 (E.D. M.
1993); Scott v. FarmFamly Life Ins. Co., 827 F. Supp 76 (D. Mass.
1993); Hanpton v. ITT Corp., 829 F.Supp. 202 (S.D. Tex. 1993);
Cawford v. N.J. Health Systens, 847 F.Supp 1232 (D. N.J. 1994),;
Patterson v. Tenet Healthcare, Inc., 113 F. 3d 832, 837-38 (8th Cr.
1997); Mller v. Public Storage Managenent, Inc., 121 F. 3d 215, 218
(5th Cir. 1997); Asplundh Tree Expert Co. V. Bates, 71 F.3d 592
(6th Cr. 1995); but see OQdroyd v. Elmre Savings Bank, F.S. B.,
956 F. Supp. 393, 398-99 (WD. N Y. 1997) (where arbitration cl ause
applied to “any di sputes, controversies or clains arising under or
in connection with this Agreenent,” retaliatory discharge clains
under federal statute not required to be arbitrated).

2l ang v. Burlington Northern R R Co., 835 F.Supp 1104 (D
M nn. 1993); Lacheney v. Profitkey International, 818 F. Supp 922
(E.D. Va. 1993); Kelly v. UHC Managenent Co., Inc., 967 F. Supp.
1240, 1251 (N.D. Ala. 1997). But see Kummetz v. Tech Mdld, Inc.,
152 F. 3d 1155 (9th Cr. 1998).

BWlliams v. Katten, Michin & Savis, 837 F.Supp 1430 (N.D.
[11. 1993).

11
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arbitration has been determ ned post-G I ner to constitute a waiver
of any cl ai mnmade or which could have been made in arbitration.

Only the NNnth CGrcuit has gone beyond the four corners of the
clainmed arbitration agreenent to determ ne whet her the | anguage was
sufficient to put enployees on notice that they were agreeing to
arbitrate sexual discrimnation clains. Relying onthe | egislative
hi story surroundi ng the adoption of the 1991 Cvil R ghts Act, the
Court held that Congress intended that there nust be a know ng
agreenent to arbitrate enploynent disputes before an enpl oyee may
be deenmed to have waived the renedies and procedural rights in

Title VII| and rel ated state statutes. Prudential |nsurance Co. V.

Lai . Wiile the Ninth Circuit was critical that the broker
regi stration statenents in question failed to describe the types of
di sputes subject to arbitration, these technical objections may
have reflected a nore basic concern over the unequal bargaining
power of the parties.

Subsequently, the Nnth Crcuit, relying solely on the
| egislative history of the 1991 G vil R ghts Act, has gone beyond
the issue of know ng waiver addressed in Lai and concl uded that

Congress intended to preserve a judicial forumfor the resolution

“Nyhiem v. NEC Electronic, 25 F.3d 1437 (9th Cir., 1994);
Sol onon v. Duke University, 850 F.Supp. 372 (MD NC 1993).

1542 F.2d 1299 (9th Cr. 1994). See Nelson v. Cyprus Bagdad
Cooper Corp., 119 F. 3d 756, 762 (9th Cr. 1998); Kummentz v. Tech
Mold, Inc., supra. (Enployer has burden of establishing know ng
wai ver). But see Seus v. John Nuveen & Co., 146 F.3d 175, 183-84
at n. 2; Patterson v. Tenent Healthcare, 113 F.3d 832, 838 (8th
Cr. 1997) (rejecting knowi ng and vol untary standard).

12
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of Title VI clains. The security industry’ s conpulsory
arbitration of such clains was, t her ef or e, found to be

unenforceable as contrary to Congressional intent. Duffield v.

Robertson St ephens & Co.'® The court did not distinguishits prior
decision requiring the arbitration of a Title VIl claimunder the
sane security industry procedures.?'’

Wth the exception of Duffield, courts have consistently
declined to find Congressional or state legislative intent tolimt

arbitration and applied Glner to dismss a variety of clains.?8

16144 F.3d 1182 (9th G r. 1998). The court found that Section
118 of the Cvil R ghts Act which encouraged, but did not require
arbitration of Title VIl clainms, reflected Congress’ intent to
prohi bit conpul sory arbitration of such clains. The court rejected
the Fourth Grcuit’s reliance on Section 118 to reach the opposite
result. But see Seus v. John Nuveen & Co., 146 F.3d at 182.

"Mago v. Shearson Lehnman Co., 956 F.2d 932 (9th Cr. 1992).
See Kushner v. Dickinson, 84 F.3d 316 (9th Gr. 1996) (enforce
arbitration of FLSA claim.

8Saari v. Smith Barney, Harris Upham & Co., 968 F.2d 877 (9th
Cr. 1992) (federal and state polygraph protection acts and
sl ander.

Title VIl -- see, e.q., Mago v. Shearson Lehman Hutton, Inc.,
956 F.2d 932 (9th Cr. 1992); WIllis v. Dean Wtter Reynolds, 948
F.2d 305 (6th Gr. 1991); Alford v. Dean Wtter Reynolds, 939 F.2d
229 (5th Cr. 1991); Bender v. A. G Edwards & Sons, 971 F.2d 698
(11th Gr. 1992). But see, Duffield v. Robertson Stephens & Co.,
76 FEP Cases 1450 (9th Gr. 1998).

42 U.S.C. § 1981 -- WIllians v. Katten, Mishin & Zavis, 837
F. Supp. 1430 (N.D. 111. 1993).

FLSA -- Hanpton v. ITT Corp., 829 F.Supp. 202 (S.D. Texas
1993); Kuehner v. Dickinson, supra.

ADEA -- Mathews v. Rollins Hudig Hall Co., 72 F.3d 50 (7th
Cr. 1995).

ADA -- Bercovitch v. Baldw n School, Inc., 133 F.3d 141, 151
(1st Cir. 1998).

OMNBPA -- Seus v. John Nuveen & Co., supra.

M scel | aneous -- Saari v. Smith Barney, Harris Uphan Co., 968
F.2d 877 (9th G r. 1992) (federal and state pol ygraph protection

13
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Simlarly, courts seem unsynpathetic to any claim of unequal
bar gai ni ng power.°

The Anerican Arbitration Associ ation, 2°t he Dunl op Comm ssi on, 2
and the Bar Association of the Cty of New York? have each
promul gated nodel rules to govern enployee ADR arbitrations.
However, it remains uncl ear whether any of these nodels establish
the m ni numrequirenents of fairness.

In Cole v. Burns Intern. Security Services,? the DC Crcuit,

in enforcing a pre-enploynent agreenent to arbitrate, established
such standards. Judge Edwards, witing for the court, started his
analysis wth the proposition that, while Glner permtted
enpl oyees to agree to arbitrate their individual statutory clains,

it did not give "an enployer a free hand in requiring arbitration

act); ITT Consuner Financial Corp. v. Wlson, 61 F.E. P. Cases 509
S.D. Mss. 1991) (state clainms of sexual harassnent, invasion of
privacy and enotional distress)

19Seus v. John Nuveen & Co., Inc., 146 F.3d at 184; Geat
Western Mbrtgage v. Peacock, 110 F.3d at 227-28. In WIllians V.

Katten Muchin & Savis, 837 F. Supp 1430 (N.D. Il1. 1993), plaintiff
sued her law firm The court rejected her claim of unequal
bar gai ni ng power even though the partnership agreement limted

arbitrator selection to one who practiced lawin a firmcontaining
over fifty | awers.

2ONat i onal Rul es for the Resol ution of Enploynent Disputes,
Anmerican Arbitration Association (effective June 1, 1996).

21Commi ssion on the Future of Worker-Managenent Rel ations,
Report and Recommendations, pp. 30-31 (1994).

2Conmi ttee on Labor and Enpl oynent Law, Model Rules for the
Arbitration of Enploynent D sputes (1995).

23105 F.3d 1465 (DC Cir. 1997).

14
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as a condition of enploynent."?* The enpl oyee cannot be required,
as a condition of enploynent, to waive "access to a neutral forum
i n which statutory enpl oynent di scrimnation clains nay be heard. "?®
The court found that the four standards discussed in G| ner nust be
met in order to enforce the arbitration agreenent. These are that
that arbitration arrangenent (1) provides for neutral arbitrators,
(2) provides for nore than mnimal discovery, (3) requires a
witten award, and (4) provides for all of the types of relief that
woul d ot herwi se be available in court.? To these, the court added
a fifth: that the enployee is not required to pay either
unreasonabl e costs or any arbitrators' fees or expenses.?’

The foregoi ng establishes that, outside of the Nnth Grcuit,
enpl oyers have generally been given wide latitude to inpose ADR
procedures on their enployees. While courts may be willing to
review the fundanental fairness of the process, it is clear that
outside of the Ninth Grcuit the overwhel m ng weight of judicial

authority is to enforce the ADR procedures. By contrast, as noted

2 bid at 1480.
25| bi d.

2Accord: Pal adino v. Avnet Conputer Technol ogies, 134 F.3d
1054, 1061-62 (11th Cr. 1998). The Third Crcuit has enforced the
ADR procedure even though the agreenment did not provide for
remedi es that are coextensive with those available in the statute,
finding that the enpl oyee chall enging the validity of the agreenent
must present that contention to the arbitrator. Great Western
Mort gage v. Peacock, 110 F.3d 222, 231-32 (3rd Gr. 1997).

27"Accord: Shankle v. B-G M ntenance, 163 F.3d 1230, 1234-35
(10th Gir. 1999).
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bel ow, the Court has | eft open the question of whether conpul sory
arbitration of individual statutory clains could be nade part of
the coll ective bargai ni ng agreenent. 28

Post-Glner -- Statutory dains
and the Coll ective Bargai ni ng Agr eenent

Lower courts have rejected clains that arbitration provisions
in collective bargaining agreenents require that individual
enpl oyees arbitrate their statutory clains. These decisions have

cited Gardner-Denver for the proposition that unions nmay not waive

enpl oyees' individual statutory rights, 2 although at | east one case
suggested that this proposition only establishes a presunption
which may be rebutted by sufficiently clear contract |anguage.?®

Anot her court had interpreted Glnmer as requiring an enployee to

2Wight v. Universal Maritine Service, 119 S. C. 391 (1998).

2See, e.9., Ryan v. Gty of Shawnee, 13 F.3d 345, 347 (10th
Cr. 1995); Tran v. Tran, 54 F.2d 115 2nd Cr. 1995); Bates v. Long
| sl and Railroad, 976 F.2d 1028, 1034-35 (2nd G r. 1993); Bolden v.
SEPTA, 953 F.2d 807 (3rd Cir. 1991); EECC v. Board of Governors,
957 F.2d 424, 431 (7th Cr. 1992) (dicta); Sewell v. N.Y. Transit
Aut hority, 809 F.Supp 208, 215-17 (E.D. N. Y. 1992); Hunphrey v.
Council of Jew sh Federations, 901 F. Supp 703, 704-10 (S.D. N.Y.
1995); Jackson v. Quanex Corp., 889 F.Supp 1007, 1110-11 (E. D
M ch. 1995); Randol ph v. Cooper Industries, 879 F. Supp 518, 520-22
(WD. Pa. 1994); Giffith v. Keystone Steel & Wre Co., 858 F. Supp
802 (C.D. Ill. 1994); Rosen v. Transx Ltd., 816 F.Supp 1364 (D
Mnn. 1993); Block v. Art Iron, Inc., 866 F.Supp 380 (N.D. Ind.
1994) .

3°C apps v. Militerno Store Sales, 819 F.Supp 141 (D. Conn
1993) .
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exhaust arbitration procedures in the collective bargaining
agreenent but not be bound by the result.3
The Fourth G rcuit, however, reached the opposite concl usion

in Austin v. Owens-Brockway d ass, 78 F.3d 875 (4th Cir. 1996).

Rel ying heavily on Glner, the court affirmed the district court's
grant of summary judgnent to the enployer on the basis that the
enpl oyee failed to utilize the grievance/arbitration procedure in
the collective bargaining agreenent to resolve his clains of
di sability discrimnation under ADA and sexual discrim nation under
Title VII.

The col | ective bargai ni ng agreenent required the enpl oyer and
union to conply with all discrimnation | aws and that the contract
be admnistered in conformty with the ADA Any di sputes under
this provision were subject to the grievance and arbitration

procedures. Citing the Steelworkers' Trilogy and section 118 of

the Civil R ghts Act of 1991,3% the Court found that there is a
federal policy to encourage |abor arbitration.

The circuit's opinion is not limted to exhaustion. Rather,
the court viewed the arbitration procedure as substituting the

arbitration for the judicial forum

31Knox v. Wheeling Pittsburgh Steel Corp., 899 F. Supp. 1529
(N.D. Wa. 1995) (enployee required to exhaust «collective
bargaining arbitration procedures). See Adans v. Burlington
Northern Railroad, 843 F. Supp 686 (D. Kan. 1994).

32See di scussion at n. 16 supra.
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Though a few courts have followed the Fourth Circuit's
reasoning in Austin,® nobst had not.3** Anong the latter is the

Seventh Circuit's opinion in Pryner v. Tractor Supply,3 which

explicitly rejected the Fourth Crcuit's reasoning in Austin.

Rel ying on Al exander v. Gardner-Denver, the Seventh Circuit

upheld the district court's refusal to stay two Title VII causes of
action, pending the outconme of arbitration. The court concl uded
that the enployer could not conpel the arbitration of such clains
under the coll ective bargai ning agreenent. The court acknow edged
that there are conpeting interests: One, the interest in allow ng

unions and enployers to establish conprehensive systens for the

38Jessie v. Carter Health Care Center, Inc., 930 F.Supp 1174
(E.D. Kan. 1996).

Harrison v. Eddy Potash, Inc., 112 F.3d 1437 (10th Gir.
1997); Peterson v. BM Refractories, 132 F.3d 1405, (1ith Cr.
1997), rev'g. 154 LRRM 2835 (N.D. Ala. 1997); Pryner v. Tractor
Supply Co., 109 F.3d 354 (7th Gr. 1997); Penny v. United Parce
Service, 128 F.3d 408, 414 (6th Gr. 1997); Harrison v. Eddy
Potash, Inc., 112 F.3d 1437 (10th G r. 1997); Brisentine v. Stone
& Webster Engi neering Co., 117 F. 3d 519 (11th G r. 1997); Varner v.
Nat i onal Super WMarkets, 94 F.3d 1209 (8th Cr. 1996); Vargas V.
G onko, 977 F.Supp. 996, 1000 (N.D. Cal. 1997); Krahel v. Owens-
Brockaway G ass Container, Inc., 971 F. Supp. 440, 447-48 (D. Oe.
1997); Davis v. Houston Lighting & Power, 990 F. Supp. 515, 517-18
(S.D. Tex. 1998); Coleman v. Houston Light & Power, 984 F. Supp
576, 587 (S.D. Tex. 1997); LaChance v. Northeast Publishing, Inc.,
965 F. Supp. 177, 189-90 (D. Mass. 1997); Kirkendall v. United
Parcel Service, 964 F. Supp. 106, 107-08 (WD. N Y. 1997); Chopra v.
D splay Producers, Inc., 980 F. Supp. 714, 718-19 (S.D. N. Y. 1997);
Foster v. Bechtel Corp., 154 LRRM 2060 (N.D. Cal. 1996); Bush v.
Carriers Air Conditioning, 940 F. Supp. 1040 (E. D. Tex. 1996). See,
Duffield v. Robertson Stephens & Co., supra. See also Marshall v.
Bell Atlantic Network Services, Inc., 2 F.Supp. 2d 820, 822 (E. D
Va. 1998) (Austinlimted to situations where grievance arbitration
is always avail able, i.e., non-discretionary).

35109 F.3d 354 (7th Gir. 1997).
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adj ust nrent of enploynent disputes, and the other, the interest in
ef fectuating enforcenment of rights designed for the protection of
wor kers whom Congress has classified as belonging to vul nerable
groups -- i.e., mnorities, wonen, the aged. Judge Posner, witing
for the court, characterized this as a conflict between majority
and mnority rights. Assuming that the union will not engage in
actionable discrimnation, the court concluded nonethel ess that
uni ons woul d not be "highly sensitive" to the special interests of
those in the protected groups. It is the union representing the
majority interest which controls which grievances are arbitrated

and how. Under Gardner-Denver, enployees may not be conpelled to

have their statutory individual rights adjudicated in a forum
controlled by the majority through its collective representative.
However, Judge Posner concl udes the opinion by asking rhetorically

whet her, after Glner, there is enough left of Gardner-Denver to

conpel such a result, concluding that only the Suprene Court can
answer that question.

Wight v. Maritinme Service Corporation

The Suprenme Court had the opportunity to address Judge

Posner’s question in Wight v. Maritinme Service Corporation, 3 but

declined to do so, issuing a narrow ruling, explicitly reserving
this issue for another day.
Ceasar Wight was a | ongshoreman, represented by Local 1422 of

the International Longshorenen Association. The collective

%119 S. Ct. 391 (1998).
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bargai ning agreenment between the wunion and the Stevedoring
Associ ation contained atypical arbitration provision which covered
“all matters affecting wages, hours, and other terns and conditions
of enploynent.” The agreenent further stated that the parties did
not intend that any provision “shall be violative of any Federal or
state law.”

Wight filed a claimfor disability under the Longshore Harbor
Workers’ Conpensation Act, ultimately settled his claim for
$250, 000 and $10,000 in attorney fees, as well as social security
di sability benefits. Thereafter, Wight attenpted to return to
wor k, but the stevedoring conpanies refused to accept himon the
grounds of his disability settlenent. Wen Wight asked the union
for assistance, it suggested that, instead of filing a grievance,
he file an EEOC charge. Wight followed this advice, eventually
bri ngi ng an ADA cl ai magai nst the invol ved enpl oyers. The district
court dism ssed because of his failure to exhaust the grievance
process. The Fourth Crcuit Court of Appeals, relying on its

decision in Austin v. Ownens-Brookway d ass Container, supra,

affirmed. 121 F.3d 702 (4th Cr. 1997).
The Suprene Court acknow edged that there was “obviously sone

tensi on” between Gardner-Denver and Glner. The parties urged the

Court to resolve this tension by determning that unions either
could or could not prospectively waive enployees’ rights to a
judicial forum to vindicate their statutory rights. The Court,

however, found it unnecessary to deci de the question, hol ding that,
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regardl ess of whether the union had the authority to do so, the
col | ective bargai ning agreenent in question did not contain such a
wai ver. 119 S. C. at 395.

Wi le noting that there is generally a presunption in favor of
arbitrability, that presunption only involves alleged breaches of
the coll ective bargaining agreenent, not statutory clains. 1d. at
396. The Court found that Wight's clains arose fromthe ADA, not
the collective bargaining agreenent. Al t hough the stevedoring
conpani es m ght well defend by arguing that Wight was unfit for
work under the collective bargaining agreenent, even if true
Wight would still prevail if the refusal to hire violated the
ADA. 7

Wiile concluding that the language in question did not

i ncorporate the ADA, as was the case in Omnmens-Brockway, the Court

found that, even if it had done so, thereby creating a contractual
right that was coextensive with the ADA, the issue for arbitration
woul d have been based on federal law.  Accordingly, there would
still be no presunption favoring arbitration. |d.

Not only was there no presunption in favor of the arbitration
of statutory clainms, but, under the Court’s prior rulings dealing

with the union’s waiver of enployee rights,any such requirenment

S"Wight's clains were not, therefore, inextricably intertw ned
with the collective bargaining agreenent. See, Lavidas v.
Bradshaw, 129 L.Ed.2d at 108-110.
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must be clear and unanbiguous.® \Wiile explicitly not deciding

whet her Gardner-Denver’s prohibition on a wunion’s waiver of

enpl oynent rights survives Glner, the Court held that Grdner-
Denver “at |east stands for the proposition that the right to a
federal forumis of sufficient inportance to be protected agai nst
| ess-than-explicit union waiver in a CBA." |1d.

Wi ght denponstrates the Court’s sensitivity to the differences
bet ween i ndi vidual statutory rights and contractual rights under a
col |l ective bargaining agreenent. First, the Court limted any
presunption in favor of arbitrability to alleged breaches of the
col | ective bargaining agreenent, not to statutory clains arguably
subject to the arbitration procedures of the collective bargaining
agr eenent . This limtation is consistent wwth well established
precedent hol di ng that col | ectively bargai ned grievance arbitration
procedures are based on a national policy to encourage arbitration
of di sputes over the neaning and application of the agreenent, not

statutory rights. See, AT&T Tech, Inc. v. Communications Wrkers,

475 U. S. 643, 650 (1986) (The presunption of arbitrability
“furthers the national |abor policy of peaceful resol ution of |abor

di sputes.”); Hawaiian Airlines v. Norris, 512 U S. 246 (1991)

(mandatory arbitration provisions of the Railway Labor Act do not

extend to statutory or conmon | aw cl ai ns).

38See, Metropolitan Edison Co. v. NLRB, 460 U S. 693 (1983);
Lavidas v. Bradshaw, 512 U S. 107, 125; Lingle v. Norge Dv. O
Magi c Chef, 486 U S. 399, 409 at n. 9 (1988).
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Second, the Court’s analysis relies on the well established
principle that the waiver of statutory rights nmust be clear and
unanbi guous. Al t hough not expressly discussed in Wight, this
concept is part of a broader body of precedent distinguishing
between a wunion’s right to waive collective, as opposed to

i ndividual, rights.?* Gardner-Denver is based in part on the view

that uni ons as coll ective bargaining representatives should not be
wai vi ng individual rights.

The Court’s reliance on traditional [|abor |aw concepts
suggests that it wll be reluctant to approve a traditional
collective bargaining arbitration system as an alternative to a
judicial forumfor the resolution of individual statutory clains.
Glnore rests on the concept -- that, in agreeing to arbitrate a
statutory claim the enployee does not forego substantive rights
but nerely submts their resolution to an arbitral, rather than a
judicial, forum However, the traditional collectively bargai ned
arbitration systemis not a substitute for a judicial forum but
rather is a substitute for collective action through a strike.

Union discretionin all facets of handling grievances has been
viewed as essential to collective bargaining.* Thus, unions nust
have discretion in determning whether to progress, settle or

wi thdraw a grievance, and if it proceeds to arbitration, the

Metropolitan Edi son v. NLRB, supra; NLRB v. Mugnavox, 415
U.S. 322 (1974).

4%Vaca v. Sipes, 386 U S. 171 (1967); IBEWvV. Foust, 442 U.S.
42, 51 (1979).
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evidence and argunent to be presented to the arbitrator. To be
sure, there are limts to this discretion, but those Ilimts have
been broadly established taking into account the union’s need to
serve the collective interest of the entire bargaining unit.* The
uni on may consi der a grievance’s i npact on norale, productivity and
broader interests of the bargaining unit.* Gievance progression
is nmerely another formof collective bargaining, and uni ons should
be free to conpromse individual clainms to further collective
interest as well as to take positions on the issues involving
di sputes between groups of enployees. To restrict unions’
di scretion inevitably weakens the collective bargaining system®

A few sinple exanples denonstrate the tension between the
traditional collective bargaining nodel and arbitration as a
substitute for a court proceeding:

Exanple 1 -- A union officer reviews a grievance after a | ast
step denial and concludes that, while the clai mmy have arguabl e
merit, it lacks sufficient strength to justify the cost of
arbitration

Exanple 2 -- Union menber files grievance over his denial of

a pronotion. O her enployees have simlar grievances pending

“Hunphrey v. Moore, 375 U.S. 335, 349 (1964); Ford Mdtor Co.
v. Huffman, 345 U. S. 330, 338 (1953).

42G5ee, Steelworkers v. Warrior & Gulf Nav. Co., 363 U S. 574,
581 (1960).

©3gee, ALPA v. O Neill, 499 U S. 65, 78 (1991).
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Union settles all clainms on the basis that the enployer wll in the
future change the pronotion procedures.

Each of these exanples are relatively common in the collective
bargai ni ng context and, assumng good faith on the part of the
union, each is well within the union’s discretion. However, place
t hese sane exanples in the context of a Glnore-type arbitration,
and the wunion’s sanme conduct appears to encroach on the
individual’s rights to have his statutory clains heard.

In short, engrafting an ADR system for the resolution of
i ndi vi dual statutory clains onto collectively bargained arbitration
procedures does a disservice both to the individual enployee and to
the collective bargaining system To include Glnore arbitration
procedures with traditional collectively bargained arbitration
rai ses serious questions regarding the union’s role. WIIl the
union retain its broad discretion to decline to progress a
grievance to arbitration? If so, will the union then be the final
adj udi cator of the enployee’'s Title VII clainP If not, what
standards are to be applied? |If the traditional standards are no
| onger applicable, is the union responsible to pay the costs of the
arbitration?* |[|f a discrimnation claiminvolves conplex factual
and |l egal issues, is the union responsible to retain counsel for
the arbitration? If not, wll wunion officers handling the
arbitration be held to the traditional fair representation

st andard as opposed to the standards of attorneys? WII| the nornmal

44See, Payner v. Tractor Supply Co., 109 F.3d at 362.
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broad di scretionary standards apply if there is a conflict between
an individual claim and the broader interests of the bargaining
unit, such as seniority? Can the union conprom se an individual’s
claimin order to secure a concession from the enployer as to
interpretation of contract |anguage?

The tension between mgjoritarian and individual rights

identified in Gardner-Denver can, however, be resolved through the

adoption of an ADR system that is separate and apart from the
traditional collectively bargained arbitration system The
followng is a suggested neans for doing so.

ADR and Coll ective Bargai ning--A D fferent Model

As noted above, Gardner-Denver rejects mandatory arbitration

of individual statutory discrimnation clainms in the collective
bar gai ni ng context, because unions, not the individual enployee,
controls the process. These concerns could be addressed if the
collective bargaining agreenent called for an ADR arbitration
system where the enpl oyee, not the union, controlled the process.
Such a system woul d not be unique. The Railway Labor Act permts
i ndi vi dual enpl oyees the right to progress their own grievances to
arbitration,* and governnent enpl oyees have traditionally enjoyed
simlar rights to progress clainmed violations of civil service

rul es.

%45 U.S.C. § 153. Hawaiian Airlines v. Norris, 129 L. Ed.2d
203 (1994).
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I n negotiating ADR provisions, unions could assure that the
process provi des adequate discovery, and that the arbitrator is
given full authority to provide the sane panoply of renedies as a
court.“ Unions could participate in selecting a panel of qualified
arbitrators and coul d advi se enpl oyees as to which woul d be best to
hear their case. By participating in the selection process, unions
woul d assure that there would be another party, other than the
enpl oyer, with an ongoing interest in the arbitrations system 1In
so doing, unions would be able to renedy the perception, real or
i magi ned, of arbitrators favoring an enpl oyer because only it, not
the enployee, would Ilikely be participating in future
arbitrations. ¥

Uni ons woul d not assune the financial responsibility for such
an ADR system Arbitration fees should be paid for either by the
enpl oyer or divided in sonme fashion between the enployer and
i ndi vi dual enpl oyee. *® Qutside counsel, not union representatives,

should present the enployee's case, and the enployee or, if

4Co- ext ensi ve renedi al authority is not necessarily required
in commercial arbitrations, Shearson/ Arerican Express v. MMahon,
482 U. S. 220, 240-41 (1987), and nmay not be required in enpl oynent
ADR. See, G eat Western Mirtgage v. Peacock, supra.

47Col e v. Burns International Security Services, 105 F. 3d 1465,
1475, 1485 at n. 17 (DC Gir. 1997).

The D.C. Circuit Court has held that ADR procedures cannot
require the individual enpl oyee pay any portion of the arbitrator's
fees. Cole v. Burns Intern. Services, supra.
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successful, the enployer should be responsible for his fees.*
Unions could prepare lists of approved counsel to handle such
cases. In doing so, unions can verify that counsel are qualified
and negotiate for a nore favorable fee arrangenent. So long as
enpl oyees are not required to select counsel from such a list,
t here shoul d be no objections fromstate bar associations. See UTU

v. Mchigan Bar Association, 401 U S. 576 (1971).

Wil e the systemdescri bed above or sone variation of it m ght
wel | pass nuster, such procedures will only be adopted if they
serve the pragmatic interests of |abor and managenent.® The first
obstacle is the current unsettled status of the law. After Wight,
counsel nust caution any party willing to engage in such an effort
that they are likely facing a serious court challenge. One of the
purposes of ADRis to avoid protracted litigation. Collectively-

bar gai ned ADR procedures will not initially provide this advantage.

“So long as there is uniformtreatnent, the issue of fees
shoul d not raise a DFR problem See, Treasury Enployees v. FLRA,
800 F.2d 1165 (D.C. 1986); DeCasal v. Eastern Airlines, 634 F.2d
245,

°Unions clearly have an interest in asserting that the
inposition of an ADR arbitration systemis a mandatory, and not a
perm ssive, subject of bargaining. To allow an enployer to i npose
an alternative arbitration systemdealing with inportant enpl oynent
i ssues wi thout the invol venment of the union will inevitably lead to
a loss of collective strength. The Suprenme Court’s decision in
Enmporium Capwell v. Community Og., 420 U S. 50 (1974), supports
the viewthat such arbitrati on procedures are nmandat ory subjects of
bargaining. In that case, the Court found that the elimnation of
di scrimnation was an appropri ate subject for bargai ning, and that
arbitration of clains of racial discrimnation was the proper
procedure to seek redress, not strike action.
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From the enployer prospective, it is unclear whether the
preceived benefits ADR provides enployers warrants the
establ i shnment of such procedures for rank and file union nenbers.
Ceneral ly, ADR has been adopted for higher paid enpl oyees such as
stockbrokers -- not the rank and fil e union represented work force.

From the union prospective, an ADR system requires that it
wai ve enpl oyee rights to a judicial forum Arguably, the benefits
to the enployer of not being faced with a jury trial far outweigh
any potential benefit to enployees. Further, as a practical
matter, union negotiators are not faced with nenbership pressure to
deliver an ADR systemas the fruits of their negotiating efforts.

Uni ons may be |l eery of adopting ADR procedures because of a
fear of increased exposure to unfair representation clains. By
their nature, such clainms often involve questions of disparate
treat nent. While unions do have to resolve conpeting clains
between its nenbers, doing so a highly charged di scrimnation case
my wel | increase the |ikelihood for fair representation
litigation. The system suggested above, however, should |argely

elimnate these concerns. !

51The ADR system suggest ed above as a possi bl e nodel shoul d not
raise this issue since the union’s role is limted to negotiating
the procedures -- not presenting the case. Myreover, it has been
generally held that the fair representation responsibility is co-
extensive with the obligation to act as exclusive representative
and does not extend to individual statutory clains. See, Baker v.
C&0O Railroad, 959 F.2d 1361 (6th Cr. 1992); Felio v. Seves, 142
LRRM 2441 (3rd CGr. 1993); Cruz v. Robert Abbey, Inc., 138 LRRM
2648 (E.D. N. Y. 1990); Hawkins v. Babcock & WIlcox, 105 LRRM 3438
(N.D. Chio 1980).
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Not wi t hst andi ng the foregoing, a legitimate case can be nade
that ADR is in the interest of unions and their nenbers. Al
parties have an interest, as well as a responsibility, to eradicate
discrimnation from the workplace. Arguably, ADR can play an
inportant role in attaining that goal. It is, however, fair to say
that there is a divergence of views at | east anong uni on counsel on
this issue. The differences can be sinplified as being between
t hose who perceive the fear of a large jury verdict outside of an
ADR system as being a greater inducenent to enployer vigilence in
avoi ding discrimnatory conduct than any advantage of ADR®?; and
those who perceive a procedure that expeditiously and relatively
i nexpensi vely resol ves enpl oynent di scrimnation clains as a better
method to reach the same goal. The difficulty of this debate is
that there is little enpirical data to support either view.

At this juncture, the unsettled status of the I aw, the opposition
of a nunber of comm ssions to mandatory arbitrati on, and t he abandonnent
of such procedures by the New York Stock Exchange and the National
Associ ation of Securities Dealers, caution against unions agreeing to
ADR procedure. At nost, unions m ght be agreeable to experinmenting with
ADR for short periods of time to determ ne whether it is a useful tool
in elimnating discrimnation. For those brave enough to do so, the
nodel suggested above protects individual interest wthout inpigning

upon the discretion afforded the collective representative.

2While it is widely assuned by practitioners that juries wl
grant nore generous awards than arbitrators, it is not clear that
this perception is necessarily accurate.
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