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The Editor’s Page

The National Labor Relations Board:
Stability and Change

This past spring, I had the pleasure of moderating a question and
answer session with the new National Labor Relations Board before a
group of labor lawyers. Ages ago, when I practiced law before going into
teaching, the Board’s makeup was quite stable, with only one change
in membership in a six-year span. Fanning, Jenkins, and McCulloch
were not exactly household words, but most labor lawyers recognized
their names. In contrast, during the Clinton years about a dozen people
served as Board members, the number depending upon how many
times you counted John Truesdale’s various periods of service. In our
question and answer session, the audience tried to get to know the new
chair, Robert J. Battista, and new members Peter C. Schaumber and
Alex Acosta, along with the only holdover, Wilma B. Liebman, and
Dennis P. Walsh, who had previously served a brief term during the
Clinton administration.

The questions were prepared in advance, mostly by the sponsoring
organization, but I added a few of my own. My favorite question was:
You are appointed by an administration that expects you to carry out
its policies on labor law. At the same time, you deal with a body of Board
law that is entitled to respect as precedent. When do you follow your
own views and when do you abide by previous Board law? Will the
agency’s decisions enjoy deference by reviewing courts if its opinions
change with each new political administration? Not surprisingly, the
Board members did not give specific, detailed answers to this very ab-
stract issue, properly keeping their options open until they had to face
this dilemma in real life.

In a pair of articles in this issue of The Labor Lawyer, we see how
Board members apply this difficult question to an actual problem. The
case is MV Transportation. (The citations to this and other cases are in
the articles.) MV Transportation holds that when a successor employer
takes over and does not adopt the predecessor’s collective bargaining
agreement (which it need not do under prevailing law), the successor
may lawfully withdraw its recognition of the union if it has a good faith
doubt as to the union’s continuing majority. This had been the prevail-
ing view until 1999, when the Clinton Board decided in St¢. Elizabeth
Manor that when a successor employer takes over, the union is entitled
to a reasonable time period for bargaining before a challenge may be
made to the union’s majority status.

The two articles, which were paired presentations given at a mid-
winter meeting of a Section committee this past year, take opposite
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views, and present different rationales, on the substantive outcome of
the case. Ellen Dichner, a union-side lawyer, argues that stability needs
to be encouraged when one company takes over another, and that the
union whose representation rights continue must be given time to work
out an acceptable new contract without the fear of decertification. W. V.
Bernie Siebert presents the management viewpoint. He contends that
the predominant policy consideration is employee free choice, which
permits a vote at any time on whether the employees wish to continue
representation. Mr. Siebert says that in the successorship situation, the
union already has a long-term relationship with the employees of the
predecessor, and does not need a guarantee of additional time in which
to prove its worth to them. Both articles present a thorough and skillful
summary of the entire successorship doctrine, particularly the critical
Supreme Court decision in NLRB v. Burns, and the application of that
doctrine to the particular issue in MV Transportation.

For my money, the more interesting part of the debate is the one I
mentioned at the outset of this Editor’s Page: the tension between the
stability of precedent and the decision maker’s own views of the com-
peting interests in the actual case. Mr. Siebert takes the more assertive
view on this topic, contending that St. Elizabeth Manor was itself a
political decision, representing an unwarranted departure by the Clin-
ton Board from preexisting law. Ms. Dichner, in turn, suggests that St.
Elizabeth Manor, while a departure from some earlier Board decisions,
is in fact true to the rationale of the Supreme Court’s landmark Burns
decision.

Mr. Siebert goes on to argue that several decisions by the Board
late in the Clinton administration are also departures from precedent
and essentially represent the political views of the Board majority
rather than a reasoned application of the law. These decisions include
Boston Medical Center, which held that interns are employees under
the Act, and was later extended to other graduate students; and Mis-
sissippi Power & Light Co., which held that dispatchers in the utility
industry are not supervisors, and are entitled to representation rights.
You could add Epilepsy Foundation, which applies the Weingarten right
to union representation to nonunion workplaces, as another example
of a case that breaks with precedent. It is very likely that the new Board
will revisit these and other cases during its tenure. We will then have
further opportunity to think about the ongoing tension between the
views of individual Board members and the weight of precedent. Based
on our discussion this spring, the Board members impressed me as
thoughtful and careful individuals, determined to decide these cases on
a professional basis. I wish them well in their tenure.

In focusing on these two articles, I do not wish to slight the impor-
tance of the other pieces in this issue. Michael W. Hawkins gives us an
update and important insights into the management of burgeoning
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class actions. Kelly Collins Woodford and Harry A. Rissetto analyze key
issues in sexual harassment litigation, including the question of what
constitutes a “tangible employment action.” Theresa Butler Stivarius
updates her recent article on the FTC’s Vail letter, involving investi-
gations by third parties into alleged employee misconduct. Finally, Pro-
fessor Stephen B. Goldberg, an authority on dispute resolution, pres-
ents a proposal that would give the parties to an interest arbitration a
brief window in which to negotiate a contract before a provisional in-
terest arbitration award finally takes effect. This, he says, would help
keep the making of agreements within the province of the parties,
rather than turning it over to an outsider. As always, I am delighted to
include a contribution from the academic world with our usual mix of
articles from the practicing bar.

Robert J. Rabin, Editor
June 2003
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MV Transportation: Once Again
the Board Revisits the Issue of
Whether an Incumbent Union

Is Entitled to an Irrebuttable
Presumption of Continuing
Majority Status in Successorship
Situations

Ellen Dichner*

I. Introduction

In St. Elizabeth Manor,' the Board developed the “successor bar”
rule, whereby “once a successor employer’s obligation to recognize an
incumbent union attaches, the union is entitled to a reasonable period
of time for bargaining without challenge to its majority status . ..”? In
so doing, the Board logically applied longstanding principles of Board
and Supreme Court jurisprudence to the successorship context, and set
forth a scheme to more effectively and realistically promote the goals
of the National Labor Relations Act. However, in July 2002, the Board
repudiated the St. Elizabeth Manor successor bar rule in MV Trans-
portation.?

This paper argues that the Board’s decision in MV Transportation
fails to comport with Board and Court jurisprudence and perpetuates
a doctrine of successorship law that does not truly protect employee
free choice or promote industrial stability. Before analyzing the Board’s
decision, this paper briefly summarizes National Labor Relations
Board law relating to successorship and the Board’s basis for estab-
lishing the successor bar rule.

II. Successorship Law and the Successor Bar Rule

An employer will generally be considered a “successor” if (a) it ac-
quires control of an existing business operation by a means other than

*Ms. Dichner is a partner, Gladstein, Reif & Meginniss, LLP, in New York, New York.
The author expresses gratitude to Amy H. Mody, an associate in the firm, who assisted
in the preparation of this paper.

1. 329 N.L.R.B. 341, 162 L.R.R.M. (BNA) 1146 (1999).

2. Id.

3. 337 N.L.R.B. No. 129, 170 L.R.R.M. (BNA) 1233, 2002 N.L.R.B. LEXIS 287 at *3
(July 17, 2002).
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a purchase of stock;* (b) it retains enough of the predecessor’s employ-
ees that those employees constitute a majority of the new workforce;
and (c) its business is substantially the same as that of the predecessor
employer so as to demonstrate “substantial continuity of identity.”® Be-
cause the new employer is under no obligation to hire the predecessor’s
employees,” the employer “makes a conscious decision” to become a suc-
cessor by generally maintaining the same business and hiring a ma-
jority of the predecessor’s employees.®

If an employer chooses to become a successor, the bargaining
obligation of Section 8(a)(5) of the Act is activated;® however, this ob-
ligation does not bind the successor to the predecessor’s collective bar-
gaining agreement with the union representing the predecessor’s em-
ployees.'® Furthermore, the successor employer is free to set initial
terms and conditions of employment.!! Therefore, the law of successor-
ship does little, if anything, to ensure that employees retain their jobs
with the new owner, or that those jobs continue to provide a similar
level of wages and benefits.

Prior to St. Elizabeth Manor’s successor bar rule, a successor em-
ployer that had chosen not to adopt the predecessor’s collective bar-
gaining agreement and had yet to negotiate its own bargaining agree-
ment could lawfully withdraw its recognition of the union at any time
if it had a good-faith doubt as to the union’s continuing majority
status.'? A successor’s right to withdraw recognition at any time was
an exception to the requirement applicable to nonsuccessor employers
that an employer entering a bargaining relationship with a union must
bargain in good faith for a reasonable period before withdrawing rec-

4. TKB Int’l Corp., 240 N.L.R.B. 1082, 1083 n.4, 100 L.R.R.M. (BNA) 1426 (1979).
A change in ownership resulting from a transfer of stock does not generally raise suc-
cessorship issues because, according to the Board, a stock transfer results in “the contin-
uing existence of a legal entity.”

5. Howard Johnson Co., Inc. v. Detroit Local Joint Executive Bd., 417 U.S. 249,
263—64 (1974); Fall River Dyeing & Finishing Corp. v. NLRB, 482 U.S. 27, 41 (1987).

6. John Wiley & Sons, Inc. v. Livingston, 376 U.S. 534, 551 (1964); see also Howard
Johnson Co., 417 U.S. at 263.

7. Fall River Dyeing, 482 U.S. at 41. This freedom is subject to the prohibition that
the employer may not discriminate against union employees in its hiring.

8. Id.

9. NLRB v. Burns Int’l Sec. Serv., Inc., 406 U.S. 272, 280-81 (1972); Fall River
Dyeing, 482 U.S. at 41.

10. Burns, 406 U.S. at 281-82.

11. However, where “it is perfectly clear that the new employer plans to retain all
of the employees in the unit,” the Court in Burns held it “appropriate to have [the em-
ployer] initially consult with the employees’ bargaining representative before he fixes
terms.” 406 U.S. at 294—95. See also Spruce Up Corp., 209 N.L.R.B. 194, 195,85 L.R.R. M.
(BNA) 1426 (1974).

12. St. Elizabeth Manor, 329 N.L.R.B. 341, 342 (1999). Under the Board’s ruling in
Levitz Furniture, 333 N.L.R.B. No. 105 at *4, 166 L.R.R.M. (BNA) 1329 (Mar. 29, 2001),
a withdrawal of recognition requires proof that the union has in fact lost majority status.
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ognition.!® This exception, which allows successor employers to escape
the duty to bargain in good faith for a reasonable period of time, was
primarily based on the assumption that the successor’s employees, hav-
ing already established a relationship with the union, did not need
additional time to determine if they wished to continue the represen-
tative relationship.

This assumption was flawed as it ignored the reality that a union
enters an entirely new relationship with a successor employer where
employees cannot immediately evaluate the union’s success or lack of
success in dealing with the new employer. St. Elizabeth Manor at-
tempted to redress this flaw by creating the successor bar rule.'® Under
this rule, once a successor’s obligation to recognize an incumbent union
has attached, and the successor has not adopted the predecessor’s con-
tract, the union is entitled to a reasonable period of bargaining free
from challenge to its majority status by employer withdrawal, a decer-
tification effort, an employer petition, or a rival petition.'® The Board
explained that the successor bar rule “simply gives substance to the
principle that ‘a bargaining relationship once rightfully established
must be permitted to exist and function for a reasonable period in which
it can be given a fair chance to succeed.”””

II1I. The Board’s Decision in MV Transportation

In MV Transportation, the successor employer formally assumed
operations of its predecessor on July 1, 2001.'® The parties had two
bargaining sessions in late August 2001.1° On October 10, 2001, before
the parties had scheduled a third bargaining session, employee Gerald
King filed a decertification petition.2® On October 24, the employer in-
formed the union that all future negotiations were canceled “due to the
pending situation” before the Board.?!

The Regional Director dismissed the decertification petition on Oc-
tober 26, citing the successor bar rule set forth in St¢. Elizabeth Manor,
and stating that the requirement for a reasonable period of time for

13. St. Elizabeth Manor, 329 N.L.R.B. at 341-42.

14. Landmark Int’l Trucks v. NLRB, 699 F.2d 815, 818 (6th Cir. 1983).

15. St. Elizabeth Manor, 329 N.L.R.B. at 341.

16. Id.

17. Id. at 345 (quoting Franks Bros. Co. v. NLRB, 321 U.S. 702, 705 (1944)).

18. MV Transportation, 337 N.L.R.B. No. 129, slip op. at 1, 2002 N.L.R.B. LEXIS
287 at *3.

19. Id.

20. Statement of Position of Amalgamated Transit Union, Local 416 on Review of the
Regional Director’s Administrative Dismissal of the Instant Petition (No. 33-RD-788) at
3—4; MV Transportation, 337 N.L.R.B. No. 129, slip op. at 1, 2002 N.L.R.B. LEXIS 287
at *3.

21. MV Transportation, slip op. at 1, 2002 N.L.R.B. LEXIS 287 at *3. Such a refusal
to bargain pending the outcome of a decertification petition is a violation of the Act. See,
e.g., Dresser Industries, 264 N.L.R.B. 1088 (1992).
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bargaining had not been satisfied.?? Petitioner King requested review
of the Regional Director’s decision, and on February 8, 2002, the Board
granted the request.?

In a 3-1 decision, the Board overruled St. Elizabeth Manor, and
remanded the proceeding to the Regional Director for processing of
King’s decertification petition.2* The majority held that “an incumbent
union in a successor employer situation is entitled to—and only to—a
rebuttable presumption of continuing majority status,” which will not
operate to bar an otherwise valid decertification, rival union, or em-
ployer petition.?’ In so doing, the majority characterized the St. Eliz-
abeth Manor decision as “an abrupt departure from longstanding Board
and Court precedent” which “reversed course” and improperly gave
preference to the promotion of the stability of bargaining relationships
at the expense of employee freedom of choice.2®

The Board maintained that its rebuttable presumption rule re-
stored the appropriate balance between employee freedom of choice and
the stability of bargaining relationships.?” It stated that its rule pre-
serves employee freedom of choice to select a bargaining representative
because employees would no longer be barred from filing decertification
petitions and “can determine whether the incumbent union is ade-
quately representing their interests during the period of transition, or
whether another representative or the employees themselves might be
more effective in dealing with their prospective employer.”?® The Board
contended that its rule also promoted the objective of maintaining sta-
bility in industrial relations because the employer is still required to
bargain with the incumbent union, absent a decertification petition or
some other challenge to the union’s representational status.?®

Finally, the Board rejected the contention that changes in the
nature and incidence of successorship necessitate that successor-
ship law adapt accordingly.?’ Finding that “the same economic forces
that precipitate successorship require employers to be more efficient,
adaptable, and expedient,”®! the majority concluded, “we fail to see
how this macroeconomic phenomenon should require, in any given
successorship, that a particular unit of employees lose their right to
choose . . . .”32

22. MV Transportation, 337 N.L.R.B. No. 129, 2002 N.L.R.B. LEXIS 287 at *4.
23. Id.

24. Id. at *32.

25. Id. at *3.

26. Id.

27. Id. at *15.

28. Id. at *18.

29. Id.

30. Id. at *25-26.
31. Id. at *26.

32. Id.
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Member Wilma B. Liebman dissented, proclaiming “[iln less than
3 years—and with no empirical evidence whatsoever that the decision
failed to further statutory policy interests—the majority casts St. Eliz-
abeth Manor aside for an older and, to my eyes, far less appealing al-
ternative.”?® Citing the vast increase in merger activity in the past 30
years and its destabilizing effects, Liebman maintained that the ruling
of St. Elizabeth Manor was a well-needed refurbishing of successorship
law,?* “fairly adapted to needs in a volatile, changing economy.””%°

Denying the majority’s characterization of the successor bar rule
as eliminating employee free choice, Liebman asserted that St¢. Eliza-
beth Manor provided the correct balance of promoting the stability of
bargaining relationships and protecting employee choice, because, un-
like the majority’s approach, it freed the employer of “the temptation
to avoid good faith bargaining in the hope that, by delay, it can under-
mine the union’s support among employees.”®® She explained that un-
der the successor bar rule, employees’ right to vote out the incumbent
union is not eliminated, but merely delayed for a “reasonable time” as
when a new union is first recognized.?” In contrast, the majority’s ap-
proach would entitle successor employers “to unilaterally withdraw rec-
ognition from unions even without an election,” a result that “certainly
coincides with the interests of those employers who wish to rid them-
selves of unions unilaterally.”®

33. Id. In the intervening years, the Board issued three decisions following the St.
Elizabeth Manor ruling: Hampton Lumber Mills-Washington, Inc., 334 N.L.R.B. No. 30,
170 L.R.R.M. (BNA) 1164, 2001 N.L.R.B. LEXIS 388 (May 31, 2001); Williams Energy
Servs, 336 N.L.R.B. No. 11, 168 L.R.R.M. 1289, 2001 NLRB LEXIS 806 (Sept. 28, 2001);
S. Bent & Bros., 336 N.L.R.B. No. 72, 2001 NLRB LEXIS 865 (Oct. 1, 2001).

34. Liebman cites successorship law itself as directly contributing to the union’s
precarious position in the successorship context. Considering that “the union’s represen-
tative status depends virtually entirely on the vagaries of the successor’s hiring process
and decision-making” and that the union will likely lose important rights it had with
respect to the predecessor, such as the ability to require the employer to honor a preex-
isting collective bargaining agreement, Liebman concludes, “it is no wonder, then, that
employees may ask whether union representation is worthwhile.” MV Transportation,
337 N.L.R.B. No. 129, 2002 N.L.R.B. LEXIS 287 at *42.

For insight into successorship law in other industrial countries, see Leslie Braginsky,
How Changes in Employer Identity Affect Employment Continuity: A Comparison of the
United States and the United Kingdom, 16 CoMmP. LAB. L.J. 231, 232 (1995) (successorship
doctrine in the United Kingdom establishes far greater protection for employees than is
currently provided in the United States); Paul M. Schreiber, Potential Liability of New
Employers to Pre-Existing Collective Bargaining Agreements and Pre-Existing Unions: A
Comparison of Labor Law Successorship Doctrines in the United States and Canada, 12
Nw. J. INT'L L. & Bus. 571, 599-600 (1992) (concluding that “a pre-existing business is
better off choosing a site in the United States rather than Canada,” because Canada
“saddles” the purchaser with more restrictions as to the labor force).

35. MV Transportation, 337 N.L.R.B. No. 129, 2002 N.L.R.B. LEXIS 287 at *53
(quoting American Trucking Ass’n v. Atchison, 387 U.S. 397, 416 (1967)).

36. Id. at *47.

37. Id.

38. Id. at *52.
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IV. The Board’s Analysis in MV Transportation

and the Supreme Court’s Rationale for Extending

the Presumption of Majority Support to

Successorship Cases

The Board’s decision in MV Transportation does not comport with
principles underlying Supreme Court and Board jurisprudence relating
to the insulation of new bargaining relationships and the promotion of
industrial stability. Nor, for the reasons discussed below, does it ad-
vance the freedom of employees to choose their representatives in an
atmosphere free from fear and uncertainty.

A. The Supreme Court’s Jurisprudence on the Importance
of Protecting New Bargaining Relationships and
Industrial Peace

The Supreme Court has consistently held that the overriding policy
of the NLRA is industrial peace.?® In furtherance of that goal, the Court
has emphasized the need to insulate new bargaining relationships to
enable a union to devote its energies to obtaining a contract and rep-
resenting employees without worrying that, unless it produces imme-
diate results, it will be decertified.*° Thus, in Franks Bros. Co. v. NLRB,
the Supreme Court held, “a bargaining relationship once rightfully es-
tablished must be permitted to exist and function for a reasonable pe-
riod in which it can be given a fair chance to succeed.”! Similarly, in
Brooks v. NLRB, in upholding the Board’s one-year “certification bar”
doctrine, the Court stated that “[a] union should be given ample time
for carrying out its mandate on behalf of its members, and should not
[be] under exigent pressure to produce hothouse results or be turned
out.”*?

The Court extended this rationale to successorship cases in NLRB
v. Burns Int’l Security Servs., Inc., where it held that the presumption
of majority support applied to unions newly certified just prior to a
change in ownership.*® The presumption of majority support was fur-
ther extended in Fall River Dyeing to circumstances where the union
was not newly certified but had represented employees for at least
five years. The Court explained that the irrebuttable presumption
during the certification year and the rebuttable presumption** were not

39. See Brooks v. NLRB, 348 U.S. 96, 103 (1954); Fall River Dyeing v. NLRB, 482
U.S. at 39 (1987); Auciello Iron Works, Inc. v. NLRB, 517 U.S. 781 (1996).

40. Fall River Dyeing, 482 U.S. at 39-40.

41. 321 U.S. 702, 705-06 (1944).

42. Brooks, 348 U.S. at 100.

43. 406 U.S. 272 (1972).

44. As stated in St. Elizabeth Manor, “the Court’s description of the presumption as
rebuttable was neither necessary to the Court’s ultimate decision nor surprising but was
simply a reflection of Board law at the time.” 329 N.L.R.B. 341, 344 (1999). Furthermore,
contrary to the MV Transportation majority’s decision, the Supreme Court in Fall River
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so much based on certainty that the union’s support had not eroded,
but on the “overriding policy of the NLRA [which] is ‘industrial
peace.””*® It found that the presumption of majority support for incum-
bent unions furthers the policies of the NLRA by “promot[ing] stability
in collective-bargaining relationships, without impairing the free
choice of employees.”*®

The Court found the reasoning behind the majority support pre-
sumption particularly pertinent to the successorship context, in part
because of the union’s “peculiarly vulnerable position” during the tran-
sition and the need to remove any temptation of employers to avoid
good faith bargaining in the hope that delay will undermine union sup-
port.*” As the Court explained,

[The union] has no formal and established bargaining relationship
with the new employer, is uncertain about the new employer’s plans,
and cannot be sure if or when the new employer must bargain with
it. While being concerned with the future of its members with the
new employer, the union also must protect whatever rights still exist
for its members under the collective-bargaining agreement with the
predecessor employer. Accordingly, during this unsettling transition
period, the union needs the presumptions of majority status to which
it is entitled to safeguard its members’ rights and to develop a rela-
tionship with the successor.*®

The Court also found that the precarious position of employees,
who face a new employer and are subject to new terms and conditions
of employment, supported the presumption of majority support.® It
noted that employees may fear that support for their union would jeop-
ardize their employment:

[Alfter being hired by a new company following a layoff from the old,
employees initially will be concerned primarily with maintaining
their new jobs. In fact, they might be inclined to shun support for
their former union, especially if they believe that such support will
jeopardize their jobs with the successor or if they are inclined to blame
the union for their layoff and problems associated with it.5°

The Court cautioned that, without the presumption of majority
support, “an employer could use a successor enterprise as a way of

Dyeing did not advocate the Board’s decision in Harley-Davidson, but merely cited it as
the Board’s rule at that time. 482 U.S. at 41. The Supreme Court has not directly ad-
dressed the issue presented by St. Elizabeth Manor and MV Transportation.

45. Fall River Dyeing, 482 U.S. 27, 38 (1987) (quoting Brooks v. NLRB, 348 U.S. 96,
103 (1954)).

46. Id. (quotations and citations omitted).

47. Id. at 39.

48. Id.

49. Id. at 39-40.

50. Id. at 40.
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getting rid of a labor contract and of exploiting the employees’ hesitant
attitude towards the union to eliminate its continuing presence.”!

The above demonstrates that, in developing the presumption of
majority support, the Court’s core consideration was to provide a union
with the opportunity to demonstrate whether or not it can effectively
represent employees during a period of employer transition.’? The
Court has made clear that its overriding goal of industrial stability is
best served by granting unions this presumption.’

B. The Majority Rejects St. Elizabeth Manor’s Logical

Application in Successorship Cases of the Irrebuttable

Presumption of Majority Support for a Reasonable

Period of Time

Contrary to the Board’s assertion in MV Transportation that
St. Elizabeth Manor represented an abrupt departure from well-
established Board precedent,®® the precedent for the proposition that
an incumbent union is entitled to only a rebuttable presumption is
sparse and not well developed. In 1975, the Board in Southern Moldings
held that its ruling in Keller Plastics that a union is entitled to an
irrebuttable presumption of majority support for a reasonable period
of time applied only to the initial organizing setting and that an incum-
bent union in a successorship context may only be afforded a rebuttable
presumption of continuing majority status.?® The reasoning offered by
the Board was scant: “a union is not entitled to greater rights with
respect to a successor than it had with a predecessor.”®®
In its 1981 decision in Landmark Int’l Trucks, Inc., the Board ad-

dressed the issue for the second time.?” It retreated from its prior ruling
in Southern Moldings and held that, in the interests of industrial sta-
bility and employee choice, a successor employer must afford the union

51. Id.

52. Id. at 39—-40.

53. Id.

54. 337 N.L.R.B. No. 129, 2002 N.L.R.B. LEXIS 287 at * 2. MV Transportation’s
assertion that the Board’s decision in Landmark Int’l Trucks, Inc. was the “single excep-
tion” to the Board’s application of the irrebutable presumption prior to St. Elizabeth
Manor is incorrect. Id. at * 8. See, e.g., D & F Super Market, 208 N.L.R.B. 891, 892(1974),
in which the Board required a successor employer to bargain in good faith with a rec-
ognized union for a reasonable time free from challenges to its majority.

55. Southern Moldings, 219 N.L.R.B. at 119, 120, 89 L.R.R.M. (BNA) 1623 (1975).
While finding that the successor employer “stands in the shoes of its predecessor vis-a-
vis the Union,” the Board recognized that the position of the two was not, in fact, the
same: the predecessor, unlike the successor, was bound by a contract. The considerable
benefit of a contract, such as the labor stability it provides and leverage afforded to the
union in representing employees, was ignored by the Board.

56. Id.

57. 257 N.L.R.B. 1375, 108 L.R.R.M. (BNA) 1090, 1981 N.L.R.B. LEXIS 311 at *2—
3 (1981).
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a reasonable time for bargaining prior to withdrawal of recognition.?®
The Board stated that it could discern no principle that supports the
distinction between a successor’s bargaining obligation based on vol-
untary recognition from any other employer’s duty to bargain for a
reasonable period.?® On review, the Sixth Circuit reversed the Board,
rationalizing that the successorship context is unlike other new bar-
gaining relationships because the relationship between the employees
and the union is established and employees have had the opportunity
to determine the union’s effectiveness.®® The Board adopted the Sixth
Circuit’s reasoning four years later in Harley-Davidson Transportation
Co.%1 In view of this checkered history of the Board’s repeated reversals,
it can hardly be said that St. Elizabeth Manor was a departure from
well-established or well-developed Board precedent.

In overruling St. Elizabeth Manor, the MV Transportation majority
relied on the faulty reasoning of the Board in Southern Moldings and
the Sixth Circuit in Landmark. Those cases rejected an irrebuttable
presumption of majority support based on the rationale that a union
should have no greater rights vis-a-vis the successor employer than the
predecessor. This reasoning is fundamentally flawed because it fails to
appreciate that the union is dealing with a new employer. Unlike its
position with the predecessor employer, with which the union was fa-
miliar and had likely negotiated prior contracts,’? the union has no
familiarity with the new successor employer.

As in Southern Moldings, the Board in MV Transportation fails to
appreciate the unusual challenge to unions to safeguard employee
rights while at the same time developing a new relationship with the
successor.%3 By finding that a union is entitled to no greater rights with
the successor than it had with the predecessor employer, the Board fails
to acknowledge the impact of the loss of the rights and protections of a
collective bargaining agreement and the fact that the new employer is
free to set new terms and conditions of employment. It cannot be dis-
puted that under current successorship law, incumbent unions most
often end up with far fewer rights than they had with the predecessor.%*
In Fall River Dyeing, the Supreme Court described some of the obvious
problems facing an incumbent union: uncertainty about the new em-
ployer’s plans, its efforts to preserve rights the employees may have
based on the predecessor’s contract, its need to develop a relationship

58. Id.

59. Id. at *3

60. Landmark Int’l Trucks v. NLRB, 699 F.2d 815, 818, 112 L.R.R.M. (BNA) 2689
(1983).

61. 273 N.L.R.B. 1531, 1532, 118 L.R.R.M. (BNA) 1204 (1985).

62. Bargaining for a new contract with the predecessor is generally limited to mod-
ifications of the established predecessor contract.

63. Fall River Dyeing, 484 U.S. at 39—40.

64. See supra note 34.
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with the new employer, and its efforts to maintain support of employees
who may fear that support for the union may jeopardize their jobs.%®
Thus, the union’s status and authority are diminished at a time when
its responsibilities are greater and employees have less protection. If a
union is to have any chance of succeeding under such circumstances, it
needs a period when it is insulated from a challenge to its status.

Similarly, in its attempt to distinguish the successorship situation
from a newly organized unit, the Fall River Dyeing Board posits that
an incumbent union’s “‘overall knowledge of the operations and the
specific facility may exceed that of the new owners,” thereby eliminating
the need for the irrebuttable presumption afforded to newly organized
bargaining units.”®® This contention fails to acknowledge the new em-
ployer’s considerable flexibility to independently rearrange its business
under successorship law and its power over employee terms of employ-
ment. That the union is familiar with the operations of the business is
of limited value when it is dealing with a new employer, who may have
a different attitude toward the union and the employees, and who may
have very different views from its predecessor as to how to operate the
business.

The Fall River Dyeing Board further erred by adopting the Sixth
Circuit’s reasoning that, unlike voluntary recognition following an or-
ganizing drive—where employees must be given an opportunity to de-
termine the union’s effectiveness in representing them—a change in
ownership does not disturb the relationship between employees and the
union. The Board quoted, at length, what it viewed as the Sixth Cir-
cuit’s “well-reasoned decision” in this regard:

[W]here the union has represented the employees for a year or more
a change in ownership of the employer does not disturb the relation-
ship between employees and the union. While the relationship be-
tween employees and the employer is a new one, the relationship
between the employees and the union is one of long standing.®”

This rationale fails to recognize the degree to which the change in
ownership disturbs the relationship between the union and the em-
ployees it represents. As noted by the Court in Fall River Dyeing, em-
ployees may shun support for the union if they believe such support
could jeopardize their employment.5® Or they may look to the union to
solve a whole host of problems that may be presented by the transition.
In either case, the employees, who likely find themselves in a precari-

65. Fall River Dyeing, 484 U.S. at 39—-40.

66. MV Transportation, 337 N.L.R.B. No. 129, slip op. at 5, 2002 N.L.R.B. LEXIS
287 at *23 (quoting St. Elizabeth Manor, 329 N.L.R.B. 341, 349, 162 L.R.R.M. (BNA) 1146
(1999)).

67. MV Transportation, slip op. at 5, 2002 N.L.R.B. LEXIS at *23 (quoting Land-
mark, 699 F.2d 815, 818, 112 L.R.R.M. (BNA) 2689 (1983)).

68. 482 U.S. at 39-40.
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ous situation,® should be afforded a reasonable opportunity to evaluate
whether the union is effective in dealing with the new employer.

As explained above, the rationale consistently articulated by the
Court for the presumption of majority support is to provide a reasonable
opportunity for a union to deal with a new employer.” In fact, the Sixth
Circuit’s explanation as to why an irrebuttable presumption is appro-
priate in a newly organized bargaining unit should apply equally to the
successor situation. As it explained, “[i]n the latter cases [certification
or voluntary recognition] the employees must be given an opportunity
to determine the effectiveness of the union’s representation free of any
attempts to decertify or otherwise change the relationship.””!

The Board’s creation in successorship cases of a presumption that
is only rebuttable is contrary to other categories of cases where the
Board requires a reasonable period of bargaining before the union’s
majority status may be challenged. For example, the Board has long
held that an employer’s voluntary recognition of a union, based on dem-
onstrated majority support, entitles the union to a reasonable period
of time for bargaining without challenge to its continuing majority
status.” Similarly, the Board has consistently held that unions are en-
titled to an irrebuttable presumption of majority support for one year
after certification.”

In a similar vein, where an employer has unlawfully refused to
bargain with an incumbent union, the Board commonly orders that
bargaining must continue for a reasonable period prior to withdrawal
of recognition or the filing of any petition challenging the union’s
status.” Even absent adjudication, if an employer voluntarily enters
into an NLRB settlement agreement in which it agrees to bargain with
the union, it will be required to bargain for a reasonable period.”™

In these cases, the Board has developed a consistent and coherent
jurisprudence that once the bargaining obligation is established—
whether by order, settlement, or virtue of a new relationship—it must
be for a reasonable period of time. The Board’s approach in St. Elizabeth
Manor, rather than the MV Transportation approach of treating the

69. See Fall River Dyeing, 482 U.S. 27 (describing how during such a transition,
employees who have just been laid off by one company, hired by another, and have likely
had their wages and benefits cut and lost the protection of a union contract will often be
concerned about their job security and reluctant to express support for a union).

70. Brooks, 348 U.S. at 100.

71. Landmark, 699 F.2d at 818.

72. See, e.g., Brown & Connolly, Inc., 237 N.L.R.B. 271, 275 (1978), enforced, 593
F.2d 1373 (1st Cir. 1979); Keller Plastics, 157 N.L.R.B. 583 (1966).

73. See, e.g., Airport-Shuttle Cincinnati, 257 N.L.R.B. 955, 1981 LEXIS 352 at *9
(1981); Mar-Jac Poultry Co., 136 N.L.R.B. 785, 786 (1962).

74. See, e.g., Caterair Int’l, 322 N.L.R.B. 64, 153 L.R.R.M. (BNA) 1153 (1996); Exxel-
Atmos, Inc., 323 N.L.R.B. 159, 155 L.R.R.M. (BNA) 1148 (1997); Lee Lumber & Bldg.
Material Corp., 322 N.L.R.B. 175, 153 L.R.R.M. (BNA) 1158 (1996).

75. Caterair Int’l, 322 N.L.R.B. at 67.
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union as if there had been no employer change, is far more consistent
with this precedent and the Court’s rationale of extending the pre-
sumption to successorship cases.

C. The Majority’s Conception of Employee Freedom of Choice Ignores
the Ability of the Successor to Undermine Union Support

The MV Transportation majority attempts to paint the successor
bar rule as an unwarranted intrusion on employee freedom of choice.”®
The freedom of choice at issue is the choice of employees to decertify
their union when faced with a new employer and, most likely, changed
working conditions.

The value of the “free choice” afforded by the rebuttable presump-
tion in the successorship context is often illusory. Under MV Trans-
portation, the rights of an employee majority that had previously
expressed the desire to bargain collectively through the union are jeop-
ardized. The employees’ majority choice is exposed to constant chal-
lenge in the immediate wake of a highly stressful transitional period
and the limited presumption in MV Transportation provides little op-
portunity for the union to demonstrate its utility. Instead of enabling
the union to concentrate on obtaining and fairly administering a col-
lective bargaining agreement for the employees, the rule places the
union in the position where “unless it produces immediate results, it
will lose majority support and will be decertified.””” Resources that
would otherwise be spent exclusively on representing employees are
diverted toward the costs of a campaign to rebut challenges to the
union’s support.

In actuality, the majority’s rebuttable presumption provides em-
ployees with little choice and little protection during an anxiety-filled
time.”® Under the rule, an incumbent union’s status may be challenged
the very day after the successor assumes the predecessor’s operations.”
In contrast, the successor bar rule of St. Elizabeth Manor ensures that
employees will be free to decide on representation after the union has
had a fair chance to prove itself in its dealings with the new employer.®°

76. MV Transportation, 337 N.L.R.B. No. 129, 2002 N.L.R.B. LEXIS 287 at *16-17.

77. Fall River Dyeing, 482 U.S. at 38 (citing Brooks, 348 U.S. at 100).

78. The majority asserts that disallowing a challenge to a union’s continued majority
status adds to instability because a situation where the majority of the employees support
a petition to decertify a bargaining representative is “maximum instability.” MV Trans-
portation, slip op. at 5, 2002 N.L.R.B. LEXIS 287 at *24. This is unfounded. As the dissent
pointed out, “no one familiar with union-representation campaigns . .. can doubt that
they consume the resources of unions and employers, while disrupting ordinary work-
place activities.” Id., slip op. at 10.

79. For example, in Hampton Lumber Mills-Washington, 334 N.L.R.B. No. 30 at *7,
170 L.R.R.M. (BNA) 1164 (May 31, 2001), the incumbent union’s status was challenged
prior to the parties meeting for any bargaining sessions.

80. The majority’s concern that the successor bar rule could preclude the employees’
exercise of their Section 7 rights for as long as several years, and up to six years, is
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The Board and the Supreme Court have upheld limits on employ-
ees’ right to choose as consistent with the Act.?! In fact, the Court has
acknowledged that the presumption is “based not so much on an ab-
solute certainty that the union’s majority status will not erode as on
the need to achieve stability in collective bargaining relationships.”®?
Similarly, in considering that “the underlying purpose of this statute is
industrial peace,” the Court in Brooks held, “[tlo allow employers to
rely on employees’ rights in refusing to bargain with the formally des-
ignated union is not conducive to that end, it is inimical to it.”®* The
Board and Court have been rightfully suspicious “when faced with an
employer’s benevolence as its workers’ champion against their certified
union ... .”%

The Board champions its concept of free choice and criticizes the
majority in St. Elizabeth Manor for having a paternalistic attitude to-
ward employees.?® It suggests that by granting an irrebuttable pre-
sumption in the successor situation, the St. Elizabeth Manor majority

misdirected. MV Transportation, slip op. at 4, 2002 N.L.R.B. LEXIS 287 at *17. Despite
the fact that such an occurrence would be extremely rare, a six-year insulated period is
not an outrageous result, considering that six years is the length of a U.S. Senator’s term
of office. Accordingly, the majority’s rhetoric regarding the price of democracy (“We believe
that a democracy, by its nature, undergoes the turmoil of frequent elections. But that is
a price that we gratefully pay for a free society.”) is not persuasive. As Liebman states in
her dissent, “An insulated period thus is akin to a term of office for a public official, who
is not required to run for reelection whenever his poll numbers drop. In or out of the
workplace, democracy does not demand a perpetual campaign.” Id., slip op. at 12, 2002
N.L.R.B. LEXIS 287 at *58.

81. In Brooks, 348 U.S. at 98, the Supreme Court concluded that boundless employee
free choice does not promote healthy labor relations, and therefore binding employees to
their chosen representative for a fixed period of time was both acceptable and necessary.

In Chrysler Corp., 1563 N.L.R.B. 578, 59 L.R.R.M. (BNA) 1529 (1965), the successor
employer assumed operations of the predecessor in the middle of the predecessor’s col-
lective bargaining agreement, and entered into a new contract with the incumbent union
the day after it became a successor. The Board refused to process the employee decerti-
fication petition and rejected the claim that the successor contract was really a premature
extension. See also Crompton Co., 260 N.L.R.B. 417, 418, 109 L.R.R.M. (BNA) 1161
(1982). In Crompton the Board held that a sixty-day “insulation period,” preceding the
expiration date of a contract and during which time all representation petitions are
barred, was necessary to “further industrial peace and stability” because it provided the
parties an opportunity to negotiate an agreement without the disrupting effect of rival
petitions. The insulation period and its resulting thirty-day “open period” provide dis-
enchanted employees with only thirty days prior to contract expiration to seek the re-
moval or replacement of their collective bargaining representative. As is often the case,
parties enter into successor agreements before the expiration of the contract. Thus, for
a large number of employees, the only time they can challenge the status of the union is
during the thirty-day open period.

82. Auciello Iron Works, 517 U.S. 781, 786 (1996) (quoting Fall River Dyeing, 482
U.S. at 38).

83. Brooks, 348 U.S. at 103.

84. Auciello Iron Works, 517 U.S. at 790.

85. MV Transportation, 337 N.L.R.B. No. 129, slip op. at 4 n.12, 2002 N.L.R.B.
LEXIS 287.
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failed to recognize that employees are “presumably mature individuals
who are capable of making rational decisions.”® The point is not that
employees may be incapable of making rational decisions regarding
union representation; rather, the concern expressed by the Supreme
Court and properly addressed by the Board in St. Elizabeth Manor is
that an irrebuttable presumption for a reasonable period of time is
needed in order for the new bargaining relationship to have a chance
to succeed so that employees have a fair opportunity to evaluate the
effectiveness of the union in its dealings with the new employer.

Finally, the Board’s decision in MV Transportation fails to recog-
nize that the successor employer could delay bargaining and attempt
to undermine the union’s strength. This concern has been repeatedly
addressed by the Court in discussing the presumption of majority sup-
port. The Supreme Court has noted the very real possibility that with-
out a presumption, a successor employer may be tempted to eliminate
the union by delaying bargaining and otherwise undermining the
union.?”

D. The Majority Refuses to Adapt the Law to Changes

in Industry

Unlike many areas of labor law, successorship law has been crafted
from concepts regarding public policy and labor economics, as opposed
to statutory analysis or legislative action. As discussed extensively in
Liebman’s dissent in MV Transportation, the rule prior to St. Elizabeth
Manor had its origin in a very different time, before the growth of
corporate takeovers, great proliferation of mergers and acquisitions,
and the layoffs that routinely accompany them.® The majority’s refusal
to consider these external factors, which wreak great havoc on growing
numbers of employees and their relationships with their unions, is
not only unfortunate, but contrary to the Court’s mandate that the
Board has a duty to “adapt the Act to changing patterns of industrial
life. . . .”8°

V. Conclusion

The Supreme Court has not been directly presented with the issue
whether an irrebuttable presumption for a reasonable period of time is
warranted in the successorship context.”® However, the Court has ex-
pressed strong support for granting a presumption to incumbent unions
in the successorship context to enable them to bargain, without wor-

86. Id.

87. Brooks, 348 U.S. at 103; see also Auciello Iron Works, 517 U.S. at 786.

88. MV Transportation, 337 N.L.R.B. No. 129, slip op. at 7-8, 2002 N.L.R.B. LEXIS
at *34-39.

89. NLRB v. J. Weingarten, Inc., 420 U.S. 251, 266 (1975).

90. See supra note 44.
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rying that unless they produce immediate results, they will lose ma-
jority support and be subject to a withdrawal of recognition or decer-
tification. In contrast, MV Transportation fails to recognize the impact
of this new relationship and grants to the union the identical—rebutt-
able—presumption it had with the predecessor employer. This pre-
sumption can be challenged at any time—even the day after the rec-
ognition obligation attaches—and easily before the union has the
opportunity to demonstrate whether it can effectively represent em-
ployees. Without an irrebuttable presumption for a reasonable period
of time, the presumption may be rendered meaningless.
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The Brief Career of St. Elizabeth
Manor: Once Again an Incumbent
Union Is Entitled Only to a
Rebuttable Presumption of
Continuing Majority Status in
Successorship Situations

W. V. Bernie Siebert*

I. Introduction

American labor law affords its practitioners the opportunity to en-
gage in scholarly debate on unique philosophical issues. The narrow
scope of the Act and the Board’s unified jurisdiction have fostered the
tradition of debate before the Agency and among its decision makers.
Unfortunately, changes in the composition of the Board often have re-
duced lofty philosophical debate to basic partisan discourse. The com-
mentary regarding this politicization of the Board’s decisions was most
amplified in the mid-1980s.! Now, change in Board policy coinciding
with each change in the White House has largely become accepted as
a fact of life.?

The Board’s recent change in course regarding a successor’s bar-
gaining obligation is such a politicized debate.? The Board’s reversal of
St. Elizabeth Manor* and return to the long-standing rule of Southern
Moldings® presents a clear case of partisan discourse couched in terms
of philosophical debate. The overruling of Southern Moldings and the
short life of St. Elizabeth Manor may well demonstrate that politics

*Mr. Siebert is a member of the law firm of Sherman & Howard LLC in Denver,
Colorado. The author greatly acknowledges the assistance of Patrick Scully in the prep-
aration of this paper.

1. See David L. Gregory, Proposals to Harmonize Labor Law Jurisprudence and to
Reconcile Political Tensions, 65 NEB. L. REV. 75 (1986).

2. Susan K. Snyder & Barry R. Weingast, The American System of Shared Powers:
The President, Congress, and the NLRB, 16 J. L. ECON. & ORG. 269 (2000).

3. See, e.g., GOP-Dominated NLRB Overturns Democrat-Led NLRB Rule, 56 UNION
LaB. REP. (BNA) 30 (July 25, 2002).

4. 329 N.L.R.B. 341, 162 L.R.R.M. (BNA) 1146 (1999).

5. 219 N.L.R.B. 119, 89 L.R.R.M. (BNA) 1623 (1975).
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can, and often do, predominate over reasoned legal analysis, notwith-
standing the claim of lofty philosophical differences.

The underlying issue is a basic disagreement of the holding of the
Supreme Court in its seminal decision in NLRB v. Burns Int’l Security
Servs., Inc.® In this regard, MV Transportation,” is a reaffirmation of
Burns that a successor who has lawfully declined to adopt its prede-
cessor’s collective bargaining agreement is to be treated in the same
manner as the predecessor employer in the absence of a collective bar-
gaining agreement for purposes of its bargaining obligation and the
ability of its employees to exercise their freedom to confirm or reject
continued representation.®

Does MV Transportation represent principled philosophical de-
bate, or merely partisan discourse?

II. The Supreme Court’s Ruling in Burns

In Burns, Wackenhut Corporation had a contract to provide pro-
tection services at a plant operated by Lockheed.® In February, the em-
ployees of Wackenhut at the Lockheed plant selected the United Plant
Guard Workers of America (UPG) as their collective bargaining rep-
resentative in a Board-conducted election.!’ Thereafter, Wackenhut
and UPG entered into a three-year labor contract.'!

In June of the same year, Lockheed solicited bids from other com-
panies supplying guard services.'? At the time Lockheed solicited bids,
it made all prospective bidders aware that the employees of Wackenhut
employed at the plant were represented by the UPG and that a three-
year labor agreement was in effect.!®> Burns was awarded the contract
in May and assumed responsibility for security at the plant in July.!*
When Burns commenced providing security, it hired twenty-seven for-
mer employees of Wackenhut and transferred fifteen employees from
other locations where Burns provided security services.!® After com-
mencing operations, Burns required all employees to sign a member-
ship card for the American Federation of Guards (AFG).'¢

The UPG demanded that Burns recognize it as the collective bar-
gaining representative for the employees at Lockheed and that Burns

6. 406 U.S. 272, 80 L.R.R.M. (BNA) 2225 (1972).
7. 337 N.L.R.B. No. 129, 170 L.R.R.M. (BNA) 1233, 2002 WL 1610067.
8. Id. at *2.

9. Burns, 406 U.S. at 274.

10. Id.

11. Id. at 275.

12. Id.

13. Id.

14. Id.

15. Id.

16. Id.
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adopt the terms of its predecessor’s collective bargaining agreement.
Burns declined to do either.!”

The Board ruled that Burns had an obligation to bargain with the
UPG and that Burns was obligated to abide by the terms of its prede-
cessor’s collective bargaining agreement with the UPG.® The court of
appeals enforced the Board’s order that Burns had an obligation to
bargain with the UPG, but held that the Board had exceeded its powers
in ordering Burns to honor the contract of its predecessor.'® Both the
Board and Burns petitioned the Supreme Court for certiorari.?

The Supreme Court ruled that in light of the recent certification of
UPG as the bargaining representative for the employees, and the fact
that Burns hired a majority of its predecessor’s employees and contin-
ued the business basically unchanged, Burns had a bargaining obli-
gation.?! The Court further ruled, however, that Burns was not obli-
gated to observe the terms of an agreement to which it had not agreed
to be bound.?? Interestingly, the Court cited a long line of Board cases
where the Board had previously held that a successor was not obligated
to adopt the contract of its predecessor absent consent.?? The Court
noted that Burns was the first case where the Board had made such a
ruling.?* The Court took notice of the Board’s argument that to mandate
adoption of the predecessor’s collective bargaining agreement was to
promote the stability of labor relations.?> However, the Court refused
to allow the alleged philosophical argument to prevail over established
legal precedent.?® Finally, the Court pointed out many of the problems
that would be created by the Board’s ruling.?” Among the problems
highlighted was that “. . . a successor will be bound to observe the con-
tract despite good-faith doubts about the union’s majority during the
time that the contract is a bar to another representation election.”?®

17. Id. at 275-76.
18. Id. at 276.

20. Id. at 2717.

21. Id. at 280-81.

22. Id. at 281-82.

23. Id. at 282—83. See Teamsters Local 357 v. NLRB, 365 U.S. 667, 67677 (1961);
NLRB v. Amer. Nat'l Ins. Co., 343 U.S. 395, 401-02 (1952); NLRB v. Jones & Laughlin
Steel Corp., 301 U.S. 1,4-5 (1937)

24. Burns, 406 U.S. at 284. See Rohlik, Inc., 145 N.L.R.B. 1236, 1242 n.15 (1964);
Slater System Maryland, Inc., 134 N.L.R.B. 865, 866 (1961); General Extrusion Co., 121
N.L.R.B. 1165, 1168 (1958); Jolly Giant Lumber Co., 114 N.L.R.B. 413, 414 (1955); Matter
of ILWU (Juneau Spruce), 82 N.L.R.B. 650, 658—59 (1949), enforced, 189 F.2d 117, 13
Alaska 291 (9th Cir. 1951), aff’d on other grounds, 342 U.S. 237 (1952).

25. Burns, 406 U.S. at 285.

26. Id. at 286.

27. Id at 287-90.

28. Id. at 290 (citation omitted).
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II1. Southern Moldings, St. Elizabeth Manor,
and MV Transportation

In Southern Moldings, H. K. Porter Co. was engaged in the pro-
duction of coldform metal products.?® It had a collective bargaining
agreement with the International Union of Allied Industrial Workers.°
During the term of the collective bargaining agreement, H. K. Porter
ceased operating, and on the following day, Southern Moldings began
its operation using a portion of Porter’s former facility, equipment,
and workforce.?! The union demanded recognition based on successor-
employer concepts.?? Southern Moldings denied the existence of any
successor-employer obligations, but agreed to recognize the union.3?
However, Southern Moldings refused to adopt Porter’s collective bar-
gaining agreement.3* Prior to the commencement of negotiations, a de-
certification petition was filed.?* The Board unanimously ruled (includ-
ing Member Fanning) that the petition should be processed, rejecting
the union’s contention that Porter’s collective bargaining agreement
acted as a bar:

Clearly in a successor situation, a union is not entitled to greater
rights with respect to a successor than it had with a predecessor; and
it may even have less since a successor is not required to accept a
predecessor’s union contract which would, had the predecessor con-
tinued the operation, have acted in the case of the latter party as a
bar. Thus whereas here, there is no effective contract to act as a bar,
such presumption cannot operate to bar a timely filed decertification
petition raising a question concerning representation anymore that
it would preclude the Board from processing a petition for represen-
tation filed by another union. Nor do we find merit in the Union’s
argument that this petition is barred under the Keller Plastics rule.
That rule relates to the initial organization of an employer’s employ-
ees and does not apply where, as here, an alleged successor-employer
has continued to accept an incumbent union as the representative of
its employees.>®

In St. Elizabeth Manor, the union and the predecessor-employer
were parties to a collective bargaining agreement at the time the
successor-employer assumed the operations without hiatus and with a
majority of the predecessor’s employees.?” The union requested and was
granted recognition.?® The parties commenced bargaining and held

29. Southern Moldings, 219 N.L.R.B. 119.

30. Id.

31. Id.

32. Id.

33. Id.

34. Id.

35. Id.

36. Id. at 119-20 (citation omitted).

37. St. Elizabeth Manor; 329 N.L.R.B. 341, 162 L.R.R.M. (BNA) 1146 (1999).
38. Id.
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three sessions.?® The successor-employer canceled the fourth session
and on the date the session was scheduled filed an RM petition.*° For
reasons discussed in greater detail below, the Board overruled Southern
Moldings and refused to process the petition.*!

In MV Transportation, the employer assumed the operations of the
predecessor, Door to Door, Inc.*? Prior to assuming the operations, the
successor-employer recognized the union that represented the Door to
Door employees.*? The successor-employer and the union met on two
occasions to bargain a new contract.** However, prior to the third ses-
sion, a decertification petition was filed.*® The Regional Director re-
fused to process the petition, relying on St. Elizabeth Manor.*® However,
the Board overruled St. Elizabeth Manor and returned to the holding
of Southern Moldings.*’

IV. Politics or Philosophy

As noted by the majority and the dissent, the debate in MV Trans-
portation was ostensibly concerned with whether employee choice
should predominate over the stability of the bargaining relationship in
the successorship context.*® As the majority stated: “The competing
statutory policies involved in addressing this issue are protecting em-
ployee freedom of choice on the one hand, and promoting stability of
bargaining relationships on the other.”*?

This particular disagreement need not be political. Indeed, it is
unclear whether Democratic appointees more often aligned with the
principle of employee choice would agree with Member Liebman’s dis-
sent in MV Transportation.?° In fact, as noted below, the dissent was
in the majority in a number of cases that overruled decades of prece-
dent, ostensibly based on the notion of employee choice.

To rationalize its position, the dissent in MV Transportation in-
appropriately suggests that a successor employer could simply choose
to refrain from hiring a substantial complement of a predecessor’s
employees if the successor sought to be free of a bargaining obliga-
tion.?! This suggestion was also made by the majority in St. Elizabeth

39. Id.
40. Id.
41. Id.
42. 2002 WL 1610067 at *1.

46. Id. at *2.
47. Id. at *5.
48. Id. at *1.

50. Id. at *11.
51. Id. at *15 (referring to the employer’s “lawful choosing”).



22 19 THE LABOR LAWYER 17 (2003)

Manor.?2 Nevertheless, Board law is clear that a successor is not privi-
leged to choose to refrain from hiring a sufficient number of a prede-
cessor’s employees in order to avoid a bargaining obligation.??

Thus, while hiring a predecessor’s employees is, in the abstract, a
voluntary act, successorship status is most certainly imposed.?* Given
this fact, there can be no serious contention that successorship is anal-
ogous to the contract bar or the recognition bar. Without a rational
policy-based argument, St. Elizabeth Manor and the dissent in MV
Transportation express the largely political contention that only a labor
organization can protect employees from the perceived uncertainty in-
cident to a change in the employer’s identity.?®

The brief career of St. Elizabeth Manor is an illustration of how
purely result-driven decisions rarely survive the analytical scrutiny of
decisionmakers who do not share the ideology of their predecessors. MV
Transportation reminds us that while Board members may not be able
to escape their political perspectives, they can and must craft decisions
that are grounded in statutory policy.

V. Southern Moldings

Although at least one management attorney has characterized MV
Transportation as a departure from precedent,’® the decision is more
commonly regarded as a return to the well-established rule of Southern
Moldings.

The union in Southern Moldings argued that under Burns,
Southern Moldings was a successor employer and, therefore, the union
enjoyed a presumption of continuing majority status.5” Although it is
not clear from the decision, it seems as though the union contended
that successorship alone required administrative dismissal of the de-
certification petition. The union also argued that the Board should ap-
ply the rule enunciated in Keller Plastics.?® Keller Plastics established
that a voluntarily recognized union was entitled to a “reasonable period
of time” in which to bargain without challenge to its representative
status.5?

52. St. Elizabeth Manor, 329 N.L.R.B. 341, 342—43 (comparing a successor “hiring
a sufficient number” to voluntary recognition).

53. See Daufuskie Club, Inc., 328 N.L.R.B. No. 56, 168 L.R.R.M. (BNA) 1303, 1999
N.L.R.B. LEXIS 331 (May 14, 1999); Burns, 406 U.S. 272, 281 n.5.

54. MV Transportation, 2002 WL 1610067 at *16.

55. Id. at *19.

56. Daniel Silverman, Update on Labor-Management Relations, 680 PLR/LiT. 587

57. Southern Moldings, 219 N.L.R.B. at 119.

58. 157 N.L.R.B. 583, 61 L.R.R.M. (BNA) 1396 (1966).

59. Id. at 587. Keller Plastics compared the period after voluntary recognition to the
period after certification or after a Board-issued bargaining order. Id. at 586. Interest-
ingly, the Board decided several successorship cases prior to Keller Plastics, but made no
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The Board rejected both contentions. Specifically, the Board found
that under Burns, “the successor in effect stands in the shoes of its
predecessor vis-a-vis the Union (sans an existing contract). Clearly, in
a successor situation, a union is not entitled to greater rights with re-
spect to a successor than it had with a predecessor. . . .”®° The Board
also concluded that the union’s Keller Plastics argument was misplaced.
The Board reasoned, “[t]hat rule relates to the initial organization of
an employer’s employees and does not apply where, as here, an alleged
successor-employer has continued to accept an incumbent union as the
representative of its employees.”®! As explained more fully below, this
conclusion was a direct outgrowth of the Board’s decision in Burns.%?

As noted above, Member Fanning did not dissent from the decision
in Southern Moldings. In fact, there was apparently little or no discus-
sion of the case after its issuance.

Given the fact that there was no measurable commentary on the
case, it is hard to accept the premise that Southern Moldings, Inc.
marked a change in the law.

VI. The Landmark Case

Six years later, the Board inexplicably ignored Southern Moldings
and determined that, in a successorship context, a union was entitled
to a reasonable time period in which to bargain without challenge to
its status as a representative.®® The Board’s decision in Landmark was
highly suspect. Primarily, the Board seemed to find as a matter of fact
that the employer’s bargaining obligation “attached” when, at some
date subsequent to its acquisition of the predecessor employer, Land-
mark “voluntarily” recognized the union.®* The Board opined that no
bargaining obligation existed prior to the employer’s explicit recogni-
tion of the incumbent union. Obviously, this aspect of the decision was
in direct contravention of the settled law of successorship. Indeed, the
Board opinion made no reference to cases interpreting the nature of

mention in Keller Plastics of successorship as a circumstance analogous to voluntary
recognition.

60. Southern Moldings, 219 N.LLR.B. at 119.

61. Id.

62. Accordingly, the statement in St. Elizabeth Manor that Southern Moldings was
an “exception” was complete fabrication. The St. Elizabeth Manor decision made the
incomprehensible jump from discussing the various iterations of the Keller Plastics rule
(i.e., its application to bar particular representation petitions) to a discussion of the ob-
ligations of a successor employer. St. Elizabeth Manor, 329 N.L.R.B. at 341. As the Board
made clear in Burns and Southern Moldings, there is no statutory reason to connect these
highly dissimilar circumstances.

63. Landmark International Trucks, Inc., 257 N.L.R.B. 1375, 108 L.R.R.M. (BNA)
1090 (1981), enforcement denied, Landmark International Trucks, Inc. v. NLRB, 699 F.2d
815 (6th Cir. 1983).

64. Landmark, 257 N.L.R.B. at 1375.
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transfer of the bargaining obligation in a successorship context. As ex-
plained by the Sixth Circuit, the Board relied exclusively on cases in-
terpreting the voluntary recognition bar.5?

The Board’s discredited and discarded holding in Landmark may
be the birthplace of the incorrect statement that a successor employer’s
bargaining obligation is “voluntary.”®® This failed premise is the sole
analytical connection between Keller Plastics and the successorship
doctrine. Nevertheless, such a connection, even if plausible, is not in-
tellectually sound. That is, the unifying principle that results in a tem-
porary bar to challenges to a union’s majority status is the newness of
the representation.5” Whether or not the relationship between the em-
ployees and the union materialized voluntarily or by certification, the
rationale for the bar is to permit the new bargaining representative a
fair opportunity to prove its mettle. The Sixth Circuit made this exact
point in vacating the Board’s decision in Landmark.®® “[A] change in
ownership does not disturb the relationship between employees and the
union. While the relationship between employees and employer is a
new one, the relationship between the employees and the union is one
of long standing.”®®

In 1985, the Board adopted the Sixth Circuit’s decision vacating
Landmark.™ Although Harley-Davidson was listed as among the polit-
ically motivated decisions of the Dotson Board, the criticism of the de-
cision uniformly (and incorrectly) asserted that a successor’s obligation
to bargain was analogous to voluntary initial recognition.”* Interest-
ingly, Harley-Davidson cited (in addition to the Sixth Circuit’s decision
in Landmark) the Board’s 1970 decision in Barrington Plaza and Trag-
niew, Inc.” Barrington Plaza involved an employer’s attempt to avoid
successorship status by refusing to hire the predecessor’s maintenance
and service employees.” In addition to finding a Section 8(a)(3) viola-
tion, the Board found that the successor’s attempts to evade a bargain-

65. Landmark, 699 F.2d at 818.

66. The reemergence of this fallacy in St. Elizabeth Manor and in the dissent in MV
Transportation raises troubling questions regarding the overall doctrine of successorship
and case law interpreting Sections 8(a)(3) and (5) of the Act. If employers were permitted
to determine whether or not to become a successor and/or recognize an incumbent union,
the employees’ choice of representative possibly would be subject to revocation by whim.
Of course, there are many cases where an employer prefers that its employees retain
their chosen representative. See Burns, 406 U.S. 272, 291.

67. Landmark, 699 F.2d at 818.

68. Id.

69. Id.

70. Harley-Davidson Transportation Co., 273 N.L.R.B. 1531, 118 L.R.R.M. (BNA)
1204 (1985).

71. See, e.g., Paul Alan Levy, The Undimensional Perspective of the Reagan Labor
Board, 16 RUTGERS L. J. 269, 337 (1985).

72. 185 N.L.R.B. 962, 75 L.R.R.M. (BNA) 1226 (1970).

73. Id. at 962.
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ing obligation was a violation of Section 8(a)(5).”* In the text of the
decision, the Board offered a detailed explanation of the nature of a
union’s presumption of continuing majority status, stating that the pre-
sumption is rebuttable in the successorship context.”” The discussion
was supported by Chairman Miller and Members Fanning and
Brown.™

VII. The Majority in St. Elizabeth Manor Becomes
the Dissent in MV Transportation

Fourteen years after Harley-Davidson, the Board issued its deci-
sion in St. Elizabeth Manor."" In the first paragraph of the decision, the
Board invoked the language of Landmark, ruling that “once a successor
employer’s obligation to recognize an incumbent union attaches, the
union is entitled to a reasonable period of time for bargaining without
challenge to its majority status.””® Notwithstanding the majority’s en-
suing lip service to Fall River Dyeing Corp. v. NLRB," the Board char-
acterized the Supreme Court’s holding in a footnote: “The Court’s de-
scription of the presumption [of continuing majority support] as
rebuttable was neither necessary to the Court’s ultimate decision nor
surprising but was simply a reflection of Board law at the time.”®° How-
ever, as the dissent in St. Elizabeth Manor made clear, the description
of the nature of the presumption in a successorship situation was an
integral part of the Fall River Dyeing decision.®!

The majority’s discussion of “precedent” in St. Elizabeth Manor
began with an attempt to back-date the rule expressed in Southern
Moldings with a predictable reference to Keller Plastics and a curious
reference to Sound Contractors Association.®? Sound Contractors was
a case brought before Hearing Officer (and future Regional Director)
Roy Garner that did not involve a question of successorship.®® The
Board found that a question concerning representation existed in
Sound Contractors, as the Keller Plastics principle did not apply.®
Similarly, Josephine Furniture mentioned Keller Plastics, but also
found that a question concerning representation existed.® Like Sound

74. Id. at 963.

75. Id.

76. Id. This, of course, reveals that the rule of Southern Moldings was well-
established prior to the Supreme Court’s decision in Burns and further impeaches any
contention that Southern Moldings was an exception to some other line of authority.

77. St. Elizabeth Manor, 329 N.L.R.B. at 341.

78. Id. (emphasis added)

79. Fall River Dyeing Corp., 482 U.S. 27 (1987).

80. St. Elizabeth Manor, 329 N.L.R.B. at 344 n.7.

81. Id. at 350.

82. Id. at 341-42.

83. 162 N.L.R.B. 364, 64 L.R.R.M. (BNA) 1009 (1960).

84. Id. at 341-42.

85. 172 N.L.R.B. 404, 68 L.R.R.M. (BNA) 134 (1968).
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Contractors, Josephine Furniture involved alleged initial voluntary rec-
ognition and not successorship.®® Contrary to the majority’s statement
in St. Elizabeth Manor, no principle involving the recognition bar was
applied in either Sound Contractors or Josephine Furniture.5”

From this unsteady beginning, the majority in St. Elizabeth Manor
proceeded to describe Southern Moldings as an exception to the rec-
ognition bar.®® Remarkably, the majority also implies that Southern
Moldings created the rule that an incumbent union enjoys only a re-
buttable presumption of continuing majority status.®® As explained
above, that rule appeared well-established at least by 1970, as articu-
lated in Barrington Plaza.® In any event, the St. Elizabeth Manor ma-
jority went on to argue that the Board’s decision in Landmark was
rational and policy-based.?! In this regard, the majority contended that
the Sixth Circuit’s decision vacating Landmark was unexplained.®?> The
majority’s opinion, however, seemed to ignore the Sixth Circuit’s expla-
nation that successorship is markedly different from initial recognition
or certification, insofar as the union should, only in the latter circum-
stances, be given an opportunity to prove its effectiveness as a collective
bargaining representative.

Not surprisingly, the St. Elizabeth majority summarily rejected
Southern Moldings, the Sixth Circuit’s decision in Landmark, Harley-
Davidson, and the numerous court cases that cited their holdings with
approval.? This rejection, however, rested almost entirely on the ma-
jority’s argument that

[iln both initial recognition and successorship situations, the em-
ployer has incurred a recognitional [sic] obligation by a voluntary act,
either by extending recognition to a union after ascertaining dem-
onstrated majority support or by hiring a sufficient number of a pre-
decessor’s employees to constitute a majority and thereby incurring
[sic] a bargaining obligation as set out in NLRB v. Burns Security
Services.%
Although the majority later seemed to concede that successorship
status is imposed on an employer without its choice,”® it simultaneously
) 3

asserted that a successor’s “recognition” is voluntary “to the extent that
it chooses to hire its predecessor’s employees.”® As explained above, an

86. Id.

87. St. Elizabeth Manor, 329 N.L.R.B. at 341; see also Sound Contractors, 162
N.L.R.B. at 364; Josephine Furniture, 172 N.L.R.B. at 404.

88. St. Elizabeth Manor, 329 N.L.R.B. at 341.

89. Id.

90. Barrington Plaza, 185 N.L.R.B. 962.

91. St. Elizabeth Manor, 329 N.L.R.B. 342.

92. Id.

93. Id. at 341-44.

94. Id. at 342—43.

95. Id. at 344 n.8.

96. Id. at 344.
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employer may not choose to decline an incumbent union’s status by
refusing to hire its predecessor’s employees.?” However, this fallacious
analogy is the Board’s primary basis for analyzing the successorship
scenario as if it were an initial recognition situation.’®

The St. Elizabeth Manor majority’s alleged “balancing” of interests
was also skewed by its repeated implication that a successor employer
has some inherent tendency to seek to undermine a union.?® However,
the majority cited no empirical data for this assumption and relied on
statements in successorship cases suggesting that imposition of the bar-
gaining obligation alone is insufficient to address any concern that an
employer might be tempted to undermine an incumbent union.'°° In any
event, the Supreme Court rejected similar “stability” arguments in
Burns.'® In so doing, the Court was mindful of the fact that “[t]he board
had also permitted a non-assuming successor to raise a good-faith doubt
as to the union’s majority as a defense to a refusal-to-bargain charge.”*%?
The majority’s biased assessment of successors also was in direct conflict
with the Supreme Court’s statement in Burns that “[iln many cases, of
course, successor employers will find it advantageous not only to rec-
ognize and bargain with the union but also to observe the pre-existing
contract rather than to face uncertainty and turmoil.”%3

Finally, the St. Elizabeth Manor majority baselessly imputed ani-
mus to all successor employers, suggesting that all would have an in-
centive “indefinitely to postpone performance of the statutory obliga-
tion [to bargain].”** This depiction of the “successor bar” as ersatz for
unfair labor practice enforcement was completely unsupported and
nothing more than political pandering. Obviously, the remedy for such
dilatory tactics is an order commanding the successor to bargain in good
faith. In such circumstances, the presence of unremedied unfair labor
practices would preclude a question concerning representation.!%

Without basis in any precedent, the majority in St. Elizabeth
Manor painted a distorted picture of successorship as a means to ra-
tionalize a conclusion that the alleged “stability” interest should out-
weigh the statutory interest in protecting employee free choice. The
dissent in MV Transportation revisited all of these themes.'% Indeed,

97. Daufuskie Club, 328 N.L.R.B. No. 56, 168 L.R.R.M. (BNA) 1303 (1999).

98. Obviously, there is no “recognition” per se in a successorship context. The
union’s status is not contingent upon the employer’s recognition of the union. See Burns,
406 U.S. 272, 279-80.

99. St. Elizabeth Manor, 329 N.L.R.B. 341, 345.

100. See, e.g., Id. at 345.

101. Burns, 406 U.S. at 285-87.

102. Id. at 290 n.12.

103. Id. at 291.

104. St. Elizabeth Manor, 329 N.L.R.B. at 345.

105. See Hooper’s Chocolates, 319 N.L.R.B. 437, 150 L.R.R.M. (BNA) 1302 (1995).
106. 337 N.L.R.B. No. 129, 2002 WL 1610067 at *11.
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the dissent in MV Transportation amplified the rhetoric, contending,
for instance, that decline in support for the union is a function of suc-
cessorship.'%” In addition, the dissent in MV Transportation raised the
new contention that the proliferation of mergers and acquisitions was
a changed circumstance that required rejection of the rule in Southern
Moldings.'°® This argument (and the data cited by the dissent) was
evidently not sufficiently significant to earn explicit mention in the St.
Elizabeth Manor decision. In any event, the mere proliferation of merg-
ers and acquisitions does not elucidate the issue of whether the Act’s
policies are more difficult to effectuate in such an environment.'%’ Nei-
ther St. Elizabeth Manor nor the dissent in MV Transportation cited
any data that suggested that mergers and acquisitions are, in fact, de-
stabilizing. Perhaps more significantly, neither opinion presented any
data tracking the continued presence of union representation at
merged and/or acquired companies. It is, as the majority in MV Trans-
portation pointed out, just as likely that “employees—faced with an
environment of uncertainty and anxiety—would turn to, and place a
greater value on representation by, their bargaining representative.”*1°

The disassembly of the decision in St. Elizabeth Manor reveals that
its divergence from precedent is based on the basic idea that employee
choice in a successorship scenario is destabilizing to an incumbent
union’s status as the collective bargaining representative.!'! As dis-
cussed above, this position is not completely indefensible from a stat-
utory perspective, but it assumes that labor peace cannot be a result of
employee choice.!’> That assumption can only be based on the un-
founded beliefs that (1) employees do not know what is in their best
interests, and/or (2) successor employers instigate every challenge to
an incumbent union’s majority status.

VIII. The “Successor Bar” Was a Collateral Attack
on Burns
There is a significant footnote in St. Elizabeth Manor in which the
majority argues that if the predecessor employer had continued opera-
tions, employees would have had no right to raise a challenge to the

107. Id. at *18-19.

108. Id. at *11.

109. Notwithstanding the absence of credible data on this issue, such extreme
change in the economy would seem to be more appropriately the subject of rule making.
In any case, the dissent’s data was stale at the time MV Transportation was issued. As
the cited FTC paper (Id. at *20 n.1) revealed, merger and acquisition activity was on a
steep decline by the year 2001.

110. Id. at *8.

111. Id.

112. Itis at least plausible that the exercise of employee free choice could ultimately
enhance stability by giving an incumbent union a clear mandate or by shedding a rep-
resentative that employees have grown to doubt.
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union’s majority status.!'® The footnote continues: “The same would be
true had the Employer chosen to adopt the predecessor’s collective bar-
gaining agreement with the Union—the employees would be bound to
the Union that they had previously chosen.”'* This seemingly obtuse
reference to contract adoption reveals much about the origins of the
“successor bar.”

The dissent in MV Transportation cited a law review article that
boldly claimed that Burns is a failure and should be overruled.!!® In-
terestingly, several arguments in Mr. McLeod’s article have become
grounds for the “successor bar.” Primarily, McLeod contended that the
increase in mergers and acquisitions was inherently harmful to the
status of unions and employees.!!® McLeod claimed (citing one news-
paper article) that “[s]uccessors have also been known to adopt ultra-
aggressive tactics like pre-recruiting strikebreakers and introducing
paramilitary security forces.”!'” McLeod also argued that successorship
status is somehow voluntary, because a successor may or may not hire
the predecessor’s employees.!'® McLeod followed this statement, how-
ever, with an attack on the Board, claiming that the anti-discrimination
protection in Section 8(a)(3) of the Act “is lethargically and unzealously
enforced.”'!?

The article concluded that overruling the Supreme Court’s Burns
decision and requiring a successor to abide by the terms of the pre-
decessor’s collective bargaining agreement would be the best solution
to the perceived problem of successorship.'?® Alternatively, McLeod
argued that it was “intellectually possible” to modify the legal theory
of successor obligations and stated that the Board should “make mar-
ginal improvements to its own successorship doctrines.”'?! It is not
clear that the grant of review in St. Elizabeth Manor (in 1995) was
directly influenced by the opinions expressed in the McLeod article,
but seems a reasonable conclusion that the ultimate decision in St.
Elizabeth Manor (and the subsequent dissent in MV Transportation)

113. St. Elizabeth Manor, 329 N.L.R.B. at 345—-46 n.12.

114. Id.

115. MV Transportation, 337 N.L.R.B. No. 129, 2002 WL 1610067 at *21 n.8 (citing
Wilson McLeod, Rekindling Labor Law in an Era of Decline, 11 HOFSTRA LAB. & EMP.
L.J. 271 (1994)).

116. See McLeod, supra note 115, at 279-82.

117. Id. at 355 n.62.

118. Id. at 296.

119. Id. at 297. It is not surprising that such an indictment of the Board’s enforce-
ment record did not find its way into the St. Elizabeth Manor decision or the dissenting
opinion in MV Transportation. However, correcting this omission does nothing to correct
the preposterous idea that successorship constitutes voluntary recognition of an incum-
bent union.

120. Id. at 337.

121. Id. at 338.
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may well have been actuated by labor’s general distaste for the Burns
successorship doctrine.

Ironically, the argument for a return to the Board’s decision in
Burns solidifies the pre-existence of the rationale behind Southern
Moldings and MV Transportation. Even though the Board would have
required application of the contract to the successor, its “fall back”
position was to impose on the successor the same obligations “as
those imposed upon employers generally during the period between
collective-bargaining agreements.”’?? This view, of course, was consis-
tent with the (pre-Burns) Board’s approach permitting a successor em-
ployer to defend a failure to bargain charge with a showing of a good
faith doubt of the union’s continuing majority status.'?? It was, there-
fore, well-settled at the time of Burns that a successor stood in the shoes
of the predecessor in between collective bargaining agreements.

IX. MV Transportation Is a Rejection of the Ideologically
Based St. Elizabeth Manor

It was neither surprising nor irrational for labor to contend that
Burns successorship had failed the interests of its movement. The treat-
ment of successors was simply one of many aspects of American labor
law the labor movement found (and finds) ineffective. However, the
attempt to conceal the argument for a reconsideration of successorship
in the language of promotion of labor peace could only result in the
demise of St. Elizabeth Manor.

The problem with St. Elizabeth Manor was that the decision at-
tempted to impose successorship on employees as well as employers
without a fair explanation of why undisturbed collective bargaining
should prevail over employee choice. It is simply inadequate to cast
every successor employer as a corporate villain out to suppress union-
ism. Moreover, the idea that the union needs the same kind of chance
it has upon initial recognition or certification does not fit with the gen-
eral idea of successorship or how this status is imposed on employers.
Successorship is simply not voluntary.

The challenge presented to the Clinton Board (a majority of dem-
ocrats assumed to be favorable to unions) was to articulate a rationale
that served rather than subverted employees’ Section 7 rights. Obvi-
ously, such arguments have been made in other contexts. For instance,
the same trio that comprised the majority in St. Elizabeth Manor was
the same as the majority in Boston Medical Center Corp., which re-

122. The William J. Burns International Detective Agency, Inc., 182 N.L.R.B. 348,
350, 74 L.LR.R.M. (BNA) 1098 (1970), enforcement granted in part, denied in part, NLRB
v. Burns International Security Services, Inc., 441 F.2d 911, 77 L.R.R.M. (BNA) 2081 (2nd
Cir. 1971), aff’d, 406 U.S. 272 (1972).

123. See Barrington Plaza, 185 N.L.R.B. 962, 965 n.6, 75 L.R.R.M. (BNA) 1226
(1970) (and cases cited therein).
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versed more than twenty years of precedent in ruling that interns, res-
idents, and fellows at a teaching hospital are employees, and not stu-
dents as the Board had previously ruled.!?* Similarly, the democratic
majority in Mississippi Power & Light Co. reversed more than sixteen
years of precedent in granting representation rights to distribution
and system dispatchers in the utility industry.!?> The same demo-
cratic majority awarded supervisory nurses representation rights.!2%
In contrast, no Board should have rejected the rule in Southern Mold-
ings for the reasons presented in St. Elizabeth Manor. Instead of pre-
senting a cussion of how such a “successor bar” could (in some plau-
sible way) effectuate employee choice, the Board simply stated that
“stability” should prevail.'?’” To make matters worse, the argument
was based on a collection of unsupported factual assumptions con-
cerning the effects of mergers and acquisitions and misstatements of
applicable law, ignoring the clear holdings of cases such as Southern
Moldings and Landmark.

MYV Transportation explained concisely the majority’s view that
“the position articulated by the Board in Southern Moldings represents
the appropriate balance between employee free choice and the main-
tenance of stability in bargaining relationships.”'?® The majority con-
cluded, through reasoned policy judgment, that the “successor bar”
“promotes the stability of bargaining relationships to the exclusion of
employees’ Section 7 rights.”'?? Significantly, the balance struck in MV
Transportation purportedly sought to effectuate both policies: “In re-
ality, if a large percentage (or majority) of the employees support a
petition to decertify or change the bargaining representative, the sit-
uation has reached maximum instability, and to fail to resolve the issue
with a Board-conducted election'®® simply aggravates the instability
further.”*3! While the dissent referred to employee choice, it implied
that the invocation of employee choice as an important statutory policy
in this context was merely code for union busting.!*? Clearly, such an
implication revealed the absence of any interest in effectuating the ad-
mittedly important statutory policy of employee choice.

124. Boston Medical Center Corp., 330 N.L.R.B. 152, 162 L.R.R.M. (BNA) 1329
(1999).

125. Mississippi Power & Light Co., 328 N.L.R.B. 965, 161 L.R.R.M. (BNA) 1241
(1999).

126. Kentucky River Community Care, Inc., 323 N.L.R.B. No. 209 (1997), enforce-
ment granted in part and denied in part, 193 F.3d 444 (6th Cir. 2000), aff’d, 532 U.S. 706
(2001).

127. St. Elizabeth Manor, 329 N.L.R.B. 341, 345-47.

128. 337 N.L.R.B. No. 129, 2002 WL 1610067 at *5.

129. Id.

130. The Board’s decision in Levitz Furniture, 333 N.L.R.B. No. 105 (2001), mini-
mizes the potential for a withdrawal of recognition in these circumstances.

131. MV Transportation at *8.

132. Id. at ¥21 n.11.
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While the majority decision in MV Transportation appears to have
placed the debate about successorship in the proper context, the expe-
rience of St. Elizabeth Manor should give pause to future decision mak-
ers. As Professor David Gregory astutely remarked at the height of the
politicization debate,

The NLRB’s political choices are at the heart of its function as the
agency charged with administration of the NLRA, itself an amalga-
mation of congressional policy preferences. However, this is certainly
not to endorse purely personal preferences. Board members must con-
stantly guard against this danger and make general majoritarian po-
litical preferences, consistent with the Act, the basis for NLRB policy.
As one observer cautioned: “It is natural and proper that with the
change in political climate, there should be changes in the rules and
decision of the Board. However, the Board should keep within the
broad limits of the basic statutory purposes, and should neither re-
pudiate the policy choices made by the statute nor defeat its principal
objectives.”133

The contrast in perspectives expressed in MV Transportation and
St. Elizabeth Manor should also be viewed as a contrast in approaches
to adjudication at the NLRB. Had the majority in St. Elizabeth Manor
not sought to make ideologically based “improvements” to the succes-
sorship doctrine, we might be discussing the Clinton Board’s attempt
to change the Supreme Court’s mind on Burns. Instead, we are forced
to address the issue of why the retention of a rule that is part and parcel
of Burns successorship is good policy.

133. See Gregory, supra note 1, at 75 (quoting Clyde Summers, Politics, Policymak-
ing, and the NLRB, 6 SYRACUSE L. REv. 93, 107 (1954) (internal citation omitted)).
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Current Trends in Class Action
Employment Litigation

Michael W. Hawkins*

I. A Quantitative Review of the Scope of Class Action
Employment Litigation

Available empirical and anecdotal evidence underscore what ap-
pears to be a virtual tidal wave of class action litigation brought against
corporate defendants in the United States.! “The Federal Judicial Con-
ference’s Advisory Committee on Civil Rules [has] reported that, during
a three-year period in the mid-1990s, U.S. companies experienced a
300% to 1,000% increase in the number of putative class actions filed
against them.” The RAND Institute for Civil Justice similarly found
that several U.S. corporations experienced a doubling or tripling of the
number of putative class actions brought against them during that
same period.?

A. The Stampede into State Court

Interestingly, the RAND study concluded that this increase in class
action litigation was “‘concentrated in the state courts,™ a trend ob-
served by Judge John Nagle, former chair of the federal Judicial Panel
on Multidistrict Litigation: “‘[PJlaintiffs’ attorneys are increasingly
filing nationwide class actions in various state courts.””® This phenom-
enon was echoed by John Martin Jr., Vice President-General Counsel
of Ford Motor Company, in his testimony before Congress in March of

*Mr. Hawkins is a partner in the law firm of Dinsmore & Shohl, Cincinnati, Ohio.
He argued and won NLRB v. Kentucky River Community Care before the U.S. Supreme
Court. The author would like to recognize Kathleen McGarvey Hidy, whose practice fo-
cuses in the area of labor and employment law, and Trina M. Walton, an attorney with
Dinsmore & Shohl, for their assistance in the preparation of this article.

1. James M. Wootten, U.S. Chamber Institute for Legal Reform, Class Action Litiga-
tion Abuse in America 8 (2002), at http:/www.litigationfairness.org/pdf/020602hearing_
consideredopinion.pdf.

2. Id.

3. Id.

4. Id. at 9 (quoting D. HENSLER ET AL., PRELIMINARY RESULTS OF THE RAND STUDY
OF CLASS ACTION LITIGATION 15 (1997)).

5. Id. (quoting David v. Carl Cannon Chevrolet-Olds, Inc., 182 F.3d 792, 798 (11th
Cir. 1999) (Nagle, J., concurring)).
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1998 when he noted that “the number of class action lawsuits pending
against Ford escalated from eight in 1990, to fifty at the end of 1995,
to over 100 by the end of 1997,” and “that the majority of class actions
against Ford and other companies in recent years have been filed in
state courts.”® A study reported in January 1999 found “that the num-
ber of class actions pending in state court increased 1,042% from 1988
to 1998, while the number pending in federal court increased ‘only’
338% during that same period.”

The stampede by class action plaintiffs’ counsel into state courts
appears to reflect a belief that many state courts employ lax enforce-
ment of class action rules: “It is inarguable that ‘[s]tate courts in a
number of jurisdictions have exhibited a laissez-faire attitude toward
class action lawsuits—that is, many local courts are willing to certify
for class treatment cases that do not comport with basic class action
requirements.’”® This is underscored by the existence of an “increasing
number of cases in which state courts have certified nationwide class
actions that federal courts, or courts in other states,” have deemed lack-
ing in the basic prerequisites for class action treatment.® Other moti-
vations behind state courts’ increasing appeal to class counsel include
the use of certification in one state to bolster the argument for certifi-
cation in “copycat” lawsuits brought in other states (by plaintiffs’ coun-
sel who are often working in concert) and the belief by some that local
state courts may be biased against out-of-state corporate defendants.®
Further evidence of forum shopping by class counsel is the trend toward
drafting the complaint to avoid the possibility of removal by a defen-
dant of the class action into federal court.!! By either obscuring or waiv-
ing federal question issues or including named plaintiffs which destroy
diversity of citizenship, class counsel in an increasing number of pu-
tative class actions seeks to prevent a defendant from attempting to
remove the litigation into a federal forum.2 Of note, on March 13,2002,
the House of Representatives passed the Class Action Fairness Act,!?
which would expand federal court jurisdiction over large, multi-state
class actions.!* This bill would (1) “amend current law to permit inter-

6. Id.
7. Id.
8. Id. at 11.
9. Id.
10. See id. at 11-16.
11. Id. at 13.
12. Id.
13. Class Action Fairness Act of 2001, H.R. 2341, 107th Cong. (2001).
14. House Approves Class Action Litigation; Bill Would Expand Federal Court Ju-
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state class actions filed in state court to be transferred to federal court
when at least one plaintiff and one defendant are from different states
and the total amount in controversy is at least $2 million”; and
(2) “require increased court scrutiny over class action settlements to
assure that attorneys do not receive a disproportionate amount of set-
tlements at the expense of class members and would outlaw certain
practices that provide inadequate settlements for class members.”*®

B. Class Action Employment Litigation on the Rise

Since the early 1970s, the number of employment suits brought in
federal court has risen much faster than tort suits: “employment liti-
gation is up 800% from what it was in 1971 and now [constitutes ap-
proximately] 20% of the total federal docket.”*® The EEOC reported
recently that, “[iln FY 1997, the number of class action cases on the
active litigation docket was 112, or 30% of the total docket; by FY 2001,
this had increased to 210 class cases on the active litigation docket, or
40% of the total docket.”'” Not surprisingly, the number of class cases
filed by the EEOC correlates to the number of attorneys at the EEOC.18
When attorney staffing has been at its lowest, for example in 1997 when
the EEOC had 196 attorneys, the class cases filed by the commission
were fewer, i.e., in 1993, ninety-three cases were filed.!® In 2001, the
number of attorneys rose to 248, and the class cases filed by the com-
mission rose as well to 133.2° This correlation can even be traced to the
EEOC legal units. The legal units with the highest number of class
action cases filed (in New York, 71; and in Chicago, 42) also are among
the offices with the highest attorney averages (in New York, 17.6 at-
torneys; and in Chicago, 15.6 attorneys).?!

“Allegations of sex discrimination—including four cases charging
discrimination against men—predominated the most recent class ac-
tions brought by [the EEOC],” according to an August 2002 report.?? Of
the fifty-two class action cases filed by the EEOC between October 1,
2001, and June 30, 2002, sex discrimination accounted for twenty-nine
of the class cases; race discrimination constituted thirteen class cases;

15. Id.

16. Paul C. Weiler, A Principled Reshaping of Labor Law for the Twenty-First Cen-
tury, 3 U. PA. J. LAB. & Emp. L. 177, 193 (2001).

17. Preliminary EEOC Enforcement and Litigation Statistics for Nine Months of
Fiscal 2002, Daily Lab. Rep. (BNA), Aug. 14, 2002, at E-1.

18. Id.

19. Id.

20. Id.

21. Id.

22. Sex Discrimination Cases Predominate in Recent Class Action Suits Filed by
EEOC, Daily Lab. Rep. (BNA), Aug. 22, 2002, at A-1.
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national origin discrimination was alleged in seven class cases; age
discrimination was alleged in six class cases; and three class cases al-
leged disabilities discrimination.?? Many of these class suits specified
more than one type of discrimination and, in twenty-five of these suits,
“jllegal retaliation was specified as a basis of discrimination” as well.2*

This recent surge in employment litigation class action cases re-
verses a decline a decade ago.?® Interestingly, employment discrimi-
nation class actions reached a height of 1,174 filed in 1976 and then
declined.?® By 1994, only fifty-six class action cases had been filed.?”
A slow increase has followed in the wake of the Civil Rights Act of
1991.28 In fiscal year 1997, seventy cases were filed and in that same
period in 1998 that number reached eighty-five.2? Clearly, employers
in the United States increasingly face the threat of class action liti-
gation, brought in both state and federal court, on employment-
related claims.

II. Class Certification under Federal Rules of Civil
Procedure Rule 23

The certification, maintenance, settlement, and appeal of class ac-
tions brought in federal court are governed by Federal Rules of Civil
Procedure Rule 23. State court actions are governed by their own pro-
cedural mechanisms. The applicability of Rule 23 to employment law
class actions raises unique and complex legal issues that, to a great
extent, courts continue to define, debate, and decide.

Plaintiffs in class actions bear the burden of satisfying all four
requirements of Rule 23(a): numerosity, commonality, typicality, and
adequacy of representation.?® With respect to the commonality and ad-
equacy of representation criteria, Rule 23(a) specifies that there must
be “questions of law or fact common to the class”! and that “the rep-
resentative parties will fairly and adequately protect the interests of
the class.”® These standards are interpreted by courts in light of the
U.S. Supreme Court case in General Telephone Co. v. Falcon.?® In Fal-

23. Id.

24. Id.

25. Lesley Frieder Wolf, Note, Evading Friendly Fire: Achieving Class Certification
After the Civil Rights Act of 1991, 100 CoLuM. L. REv. 1847, 1847 (2000) [hereinafter
Evading Friendly Fire].

26. Id. at 1847 n.1.

27. Id.

28. Id. at 1847 n.1.

29. Id. at 1847 n.2.

30. EQuAL EMPLOYMENT OPPORTUNITY COMM., AM. BAR ASS'N, EMPLOYMENT Dis-
CRIMINATION LAW 888 n.34 (3d ed. Supp. 2000).

31. FED. R. C1v. P. 23(a)(2).

32. FED. R. C1v. P. 23(a)4).

33. 457 U.S. 147 (1982).



Current Trends in Class Action Employment Litigation 37

con, the Supreme Court admonished that courts must rigorously en-
force the requirements of Rule 23(a) by making a

specific presentation identifying the questions of law or fact that were
common to the claims of the respondent and of the members of the
class he sought to representl.] ... If one allegation of specific [dis-
crimination] were sufficient to support an across-the-board attack,
every Title VII case would be a potential company-wide class action.
We find nothing in the statute to indicate that Congress intended . . .
such a wholesale expansion of class-action litigation.3*

Cases decided subsequent to Falcon demonstrate the case-specific
inquiry each court must make as to the suitability of the claims and
the adequacy of the class representatives for certification under
Rule 23.35

The commonality requirement of Rule 23(a) after Falcon demands
more than conclusory allegations or mere allegations of a common pat-
tern or practice of discrimination.?® Courts require a “specific showing
of underlying facts which might raise an inference of a common ques-
tion of pattern and practice through [the introduction of] allegations of
specific incidents of discrimination, supporting affidavits, or other evi-
dence at class certification hearings.”” Factual disparities within the
class will not necessarily doom certification if supported allegations of
a “pervasive policy of discrimination” exists, as long as the factual sit-
uation of the representative plaintiff is not particularly unique.®® How-
ever, an absence in the record of such a pervasive policy or centralized
employment decision making may bar certification.??

Courts give special scrutiny to the adequacy of the representation
requirement in employment discrimination class action lawsuits.*’

34. Id. at 158-59.

35. 8 ALBA CONTE & HERBERT B. NEWBERG, NEWBERG ON CLASS ACTIONS 70-73
(4th ed. 2002); see, e.g., Robinson v. Sheriff of Cook County, 167 F.3d 1155, 1158 (7th Cir.
1999), cert. denied, 528 U.S. 824 (1999) (in a Title VII race discrimination class action,
the court rejected class representatives on the basis of poor employment records and
failure to file an administrative charge); Hartman v. Duffey, 19 F.3d 1459, 1472 (D.C. Cir.
1994) (“Thus, where a plaintiff charges that subjective employment decisions have al-
lowed the employer systematically to discriminate on the basis of gender in choosing
among the minimally qualified applicants, the potential for common issues of law and
fact among applicants for different positions clearly exists regardless of individual dif-
ferences in job descriptions or minimal qualifications.”); Stambaugh v. Kan. Dep’t of Corr.,
151 F.R.D. 664, 672 (D. Kan. 1993) (denying certification of a class in a case alleging
discriminatory hiring, promotion and transfer practices, retaliation, and sexual harass-
ment. The court stated that class representatives must present “detailed allegations,
affidavits and other evidence to determine if the individual claims share questions of law
or fact with class claims and if the individual claims are typical of those brought for the
class.” Evidence, not assumptions, meets the rigorous requirements of Rule 23(a)).

36. CONTE & NEWBERG, supra note 35, at 132—-33.

37. Id. at 133-34.

38. Id. at 136-37.

39. Id. at 177.

40. Id.
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Factors such as vigorous representation and the absence of antagonistic
interests between the representations and the class members are cen-
tral tests courts employ when evaluating the adequacy of a class rep-
resentative under Rule 23(a)(4).*!

Finally, “the burden of demonstrating numerosity remains on the
plaintiff.”*? This burden cannot be met by proffering conclusory alle-
gations; yet, plaintiffs “need not specify the exact class size or identify
all class members.”*3 Courts will examine factors such as the “geo-
graphic dispersion of class members, the size of the individual claims
involved, and whether class members’ fear of retaliation would prevent
them from suing as individuals.”**

Rule 23(b)(2) specifically applies “when a defendant has acted or
refused to act on grounds generally applicable to the class, thereby
making appropriate final injunctive relief or corresponding declaratory
relief with respect to the class as a whole.”® Prior to the 1991 amend-
ments to the Civil Rights Act, this was the primary means of securing
class certification in employment class action lawsuits.*®

Rule 23(b)(3) permits certification where “‘questions of law or fact
common to the members of the class predominate over any questions
affecting only individual members, and . . . a class action is superior to
other available methods for the fair and efficient adjudication of the
controversy.’”*” This category “permits courts to consider a variety of
factors in deciding whether to certify a class.”*® Such factors include
“the interests of the class members in controlling their claims individ-
ually, the existence of individual litigation [of] the same claims,” the
efficacy of concentrating the class claims in the same forum, “the man-
ageability of the class,” and the desire to avoid “‘negative value suits’”
where the costs of litigating individual claims outweigh potential re-
coveries.*® Rule 23(b)(3) classes are subject to an “opt-out provision”
that ensures that individual members of the class have the right to
pursue their individual interests apart from the class.?® This is espe-
cially important with respect to the pursuit and recovery of individual
monetary damages.?!

41. Id. at 178.

42. EEOC, supra note 30.

43. Id.

44. Id.

45. Daniel F. Piar, The Uncertain Future of Title VII Class Actions After the Civil
Rights Act of 1991, 2001 BYU L. REv. 305, 310 [hereinafter The Uncertain Future] (citing
FED. R. C1v. P. 23(b)(2)).

46. Id. at 311.

47. Id. (citation omitted).

48. Id.

49. Id.

50. Id.

51. Id.
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III. The Procedural Mechanisms and Substantive

Legal Standards of Class Action Employment

Litigation Claims
A. Title VII Claims

Title VII of the Civil Rights Act of 1964, as amended, has been a
primary vehicle for employment discrimination class actions. Prior to
the 1991 amendments to Title VII, the remedies provided by the statute
fit neatly within the Federal Rules of Civil Procedure Rule 23 frame-
work for the certification and maintenance of class actions.’? Rule 23
required that a class meet the four requirements of Rule 23(a): “nu-
merosity, typicality, commonality, and adequacy of representation.”®3
The amendments to the Civil Rights Act of 1991, which included the
availability of compensatory and punitive damages and the right to a
jury trial, may have the unintended consequence of thwarting class
action certification in cases brought under this Act.5*

1. Certification under Rule 23(b)(2)

Historically, employment discrimination class actions were certi-
fied under Federal Rule of Civil Procedure 23(b)(2).5° Prior to the 1991
amendments to the Civil Rights Act, Title VII cases seeking class cer-
tification proceeded primarily under Rule 23(b)(2) because only equi-
table remedies were available under the Act.’¢ Individual claims of
back pay or reinstatement—considered to be equitable remedies—
were adjudicated by the court or, in many cases, by a special master.?”
Because there was no right to a jury trial, individual aspects of the
class claims could be handled by special masters.58

However, the 1991 amendments to the Civil Rights Act changed the
landscape dramatically with respect to class certification of employment
discrimination claims. “The availability of substantial and individual-
ized money damages” now imposes hurdles for certification under Rule
23(b)(2) with respect to the predominance of declaratory and injunctive
relief.%® Additionally, procedural and constitutional questions regarding
the opt-out procedure under Rule 23(b)(2) exist because individual
claimants may seek to reserve their monetary claims.%°

Generally, courts have adopted a “predominance” standard to de-
termine whether certification is permissible under Rule 23(b)(2).5! The

52. Id. at 309.

53. Id.

54. Evading Friendly Fire, supra note 25, at 1848-49.
55. Id. at 1850.

56. Id.

57. The Uncertain Future, supra note 45, at 313.

58. Id.

59. Id. at 314.

60. Id.

61. Evading Friendly Fire, supra note 25, at 1853.
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standard employed by the courts is imprecise at best and is a product
of the courts’ discretionary powers, making a determination in individ-
ual cases as to how a court will rule difficult at best.®> For example,
some courts require that the monetary relief be tangential or incidental
to the equitable relief.%3 In Jefferson v. Ingersoll Int’l Inc.,%* the Seventh
Circuit noted that permitting “certification of a class seeking compen-
satory or punitive damages under Rule 23(b)(2) is ‘permissible only
when monetary relief is incidental to the equitable remedy.”®® In Al-
lison v. Citgo Petroleum Corp., the Fifth Circuit denied certification
because the monetary relief was not “incidental to requested injunctive
or declaratory relief.”%® The Allison decision is the subject of continued
discussion and debate among the courts.®’

Other courts focus on the “cohesiveness” of the class members and
the common interests they possess.®® For example, in Arnold v. United
Artists Theater Circuit, Inc., a class of disabled moviegoers was certified
because their claims were “remarkably homogeneous.”® And some
courts focus on the individual factors inherent in the damages claims
brought by class members and find that, because such damages in-
quiries would be specific, the predominance requirement of Rule 23
(b)(2) cannot be met."

Of note, in Ticor Title Insurance Co. v. Brown, the U.S. Supreme
Court withdrew a grant of certiorari, but indicated there was a possi-
bility that Rule 23(b)(2) certification of a class may be per se impermis-
sible when monetary damages are at stake,’! asserting that there is a
substantial possibility that “in actions seeking monetary damages,
classes can be certified only under Rule 23(b)(3).””? Despite this cau-
tionary language, courts continue to certify employment class action
cases under Rule 23(b)(2) using the predominance test, although vary-
ing standards are employed:

Some courts have looked primarily to the purpose of the Civil Rights

Act 0of 1991 as a means of justifying certification of a (b)(2) class. . . .

The mere allegation that the defendant had a discriminatory em-
ployment practice will, under this standard, suffice to meet the re-

62. Id. at 1853-54.

63. Id. at 1854 n.28.

64. 195 F.3d 894 (7th Cir. 1999).

65. Id. at 898.

66. Evading Friendly Fire, supra note 25, at 1854 n.28 (quoting Allison, 151 F.3d
402, 415).

67. See infra Section I11.A.3.

68. Evading Friendly Fire, supra note 25, at 1853—54.

69. 158 F.R.D. 439, 452 (N.D. Cal. 1994).

70. Evading Friendly Fire, supra note 25, at 1854. See Celestine v. Citgo Petroleum
Corp., 165 F.R.D. 463, 469 (W.D. La. 1995), aff’d sub. nom. Allison v. Citgo Petroleum
Corp., 151 F.3d 402 (5th Cir. 1998), withdrawn & superseded by 151 F.3d 434 (5th Cir.
1998).

71. Evading Friendly Fire, supra note 23, at 1854.

72. Ticor Title Insurance Co., 511 U.S. 117, 121 (1994).
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quirements of the rule . ... Other courts have adopted the opposite
extreme, imposing an extraordinarily high predominance standard
under (b)(2). Courts have found that the predominant relief sought
was economic rather than injunctive or declaratory, precisely because
the plaintiffs requested the new form of damages available under the
Civil Rights Act of 1991.73

Additionally, in Ortiz v. Fibreboard Corp.,”* the U.S. Supreme
Court held that where personal damages were at stake, absent class
members must be given personal notice.”® Certification of class actions
under Rule 23(b)(2) now has to attend to the appropriate rights of notice
and opt out, a problem linked closely with the predominance issue.”®
“As money damages increase, the differences among class members
also increase, which calls for a heightened protection of individual
rights.””"

2. Certification under Rule 23(b)(3)

Tangled legal issues also impact Rule 23(b)(3). There is no clear
consensus on how to interpret Rule 23(b)(3)’s certification test that com-
mon questions of law or fact predominate in employment discrimina-
tion class actions.” This Rule requires the court to determine “the pre-
dominance of common issues over individual ones and the superiority
of the class action as a means of adjudicating a particular claim or set
of claims.” Again, courts approach these inquiries in varying ways.
“Some courts find that individual damages bar (b)(3) certification, while
others have adopted the view that the liability issues common to the
class meet the requirements.”®® Issues with respect to commonality,
manageability, and negative value of lawsuits impact courts’ inquiries
with respect to whether Rule 23(b)(3) certification is appropriate in
employment discrimination class action claims.®!

Finally, the amendments to the Civil Rights Act of 1991 that permit
a jury trial complicate further the class certification issue.? Prior to
these amendments, in employment discrimination class actions, special
masters were utilized to determine individually based awards, such
as for back pay and promotions.®3 The use of a special master after
the amendments to determine, for example, individualized damages
awards can run afoul of the parties’ right to have a jury determine its

73. Evading Friendly Fire, supra note 25, at 1859 (citations omitted).

74. 527 U.S. 815 (1999).

75. Evading Friendly Fire, supra note 25, at 1854 n.35 (citing Ortiz, 527 U.S. at
846-47).

76. Id. at 1854.

77. Id. at 1855.

78. Id. at 1861.

79. Id. at 1862 (citation omitted).

80. Id.

81. See The Uncertain Future, supra note 45, at 325-31.

82. Evading Friendly Fire, supra note 25, at 1856.

83. Id.
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claims.®* The Seventh Amendment to the U.S. Constitution prevents
courts from separately trying overlapping issues.®® This “Reexamina-
tion Clause” of the Seventh Amendment mandates that courts carefully
bifurcate issues to avoid reexamination.®® Not surprisingly, there is no
simple way of making this determination in employment class actions.

3. The Allison Decision

A thorough analysis of Title VII class certification issues post—1991
amendments was rendered by the Fifth Circuit in Allison v. Citgo Pe-
troleum Corp.®” In Allison, the plaintiffs alleged both disparate treat-
ment and disparate impact in a Title VII race discrimination class ac-
tion challenging an employer’s hiring, promotion, training, and
compensation practices.®® Remedies sought included “declaratory, in-
junctive, and equitable relief as well as compensatory and punitive
damages for a potential class of over one hundred employees.”® Plain-
tiffs’ request for class certification was denied under Rule 23(b)(2) on
the grounds that it violated the predominance requirement of that
Rule.®

Specifically, the Fifth Circuit ruled that Rule 23(b)(2)’s lack of an
opt-out provision as found in Rule 23(b)(3) implied that Rule 23(b)(2)
was intended to impose “uniform group remedies.”! The Fifth Circuit
determined that monetary relief would “predominate” under a Rule
23(b)(2) analysis unless “it is incidental to requested injunctive or de-
claratory relief.”? Incidental damages were defined by the Fifth Circuit
to be “damages that flow directly from liability to the class as a whole
on the claims forming the basis of the injunctive or declaratory relief.”

This incidental damages approach enunciated by the Fifth Circuit
in Allison can be summarized as follows:

[Wle reach the following holding: monetary relief predominates in
(b)(2) class actions unless it is incidental to requested injunctive or
declaratory relief. By incidental, we mean damages that flow directly
from liability to the class as a whole on the claims forming the basis
of the injunctive or declaratory relief. Ideally, incidental damages
should be only those to which class members automatically would be
entitled once liability to the class (or subclass) as a whole is estab-
lished. That is, the recovery of incidental damages should typically
be concomitant with, not merely consequential to, class-wide injunc-
tive or declaratory relief. Moreover, such damages should at least be

84. Id.

85. Id. at 1857.

86. Id.

87. 151 F.3d 402 (5th Cir. 1998); see The Uncertain Future, supra note 45, at 316.
88. The Uncertain Future, supra note 45, at 316 (citing Allison, 151 F.3d at 407).
89. Id. (citing Allison, 151 F.3d at 407).

90. Id. (citing Allison, 151 F.3d at 414-15).

91. Id. (citing Allison, 151 F.3d at 414).

92. Id. at 317 (citing Allison, 151 F.3d at 415).

93. Allison, 151 F.3d 402, 415 (emphasis in original).
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capable of computation by means of objective standards and not de-
pendent in any significant way on the intangible, subjective differ-
ences of each class member’s circumstances. Liability for incidental
damages should not require additional hearings to resolve the dis-
parate merits of each individual’s case; it should neither introduce
new and substantial legal or factual issues, nor entail complex indi-
vidualized determinations. Thus, incidental damages will, by defini-
tion, be more in the nature of a group remedy, consistent with the
forms of relief intended for (b)(2) class actions.”*

Some commentators have viewed the Allison decision as a “death
knell” to employment discrimination class actions, post—1991 amend-
ments to the Civil Rights Act.?®> As of October 2002, two federal courts
of appeals, the Seventh and Eleventh Circuits, have followed the Alli-
son decision.?® U.S. district courts in the First, Second, Third, Fourth,
Fifth, Sixth, and Ninth Circuits have followed Allison as well.®” Only
the Second Circuit Court of Appeals has refused to follow the Fifth
Circuit’s lead in Allison.%®

In that decision, Robinson v. Metro-North Commuter Railroad Co.,
the Second Circuit vacated the district court’s denial of class certifica-
tion of plaintiffs’ Title VII pattern-or-practice disparate impact and dis-
parate treatment claims.®® Acknowledging that district courts are “af-
forded substantial leeway in deciding issues of class certification” and
that a decision on this issue is only “overturned if it constitutes an
abuse of discretion,”'’ the Second Circuit rejected the incidental dam-
ages approach set forth in Allison that had been followed by the district
court in Metro-North:

Thus, the question we must decide is whether this bright-line bar to
(b)(2) class treatment of all claims for compensatory damages and
other non-incidental damages (e.g., punitive damages) is appropriate
. ... [Wl]e believe that it is not and therefore decline to adopt the
incidental damages approach set out by the Fifth Circuit in Allison. '

The Second Circuit articulated its own standard:

94. Id. at 415 (citations omitted) (emphasis in original).

95. John C. Coffee Jr. et al., Class Certification: 2001-2002: A Survey of Major
Developments in the Case Law 14 (2001) (unpublished) (on file with author).

96. See Coleman v. GMAC, 296 F.3d 443, 447 (6th Cir. 2002) (citing Murray v. Aus-
lander, 244 F.3d 807, 812 (11th Cir. 2001); Lemon v. Int’l Union of Operating Eng’rs, 216
F.3d 577, 580 (7th Cir. 2001)).

97. See Ramirez v. DeCoster, 194 F.R.D. 348, 352 (D. Me. 2000); Augustin v. Ja-
blonsky, 2001 U.S. Dist. LEXIS 10276, at *23 (E.D.N.Y. Mar. 8, 2001); Huegel v. City of
Easton, 2002 U.S. Dist. LEXIS 22273, at *8 (E.D. Pa. Oct. 22, 2002); Miller v. Baltimore
Gas & Elec. Co., 202 F.R.D. 195, 199 (D. Md. 2001); Burrell v. Crown Cent. Petroleum,
Inc., 197 F.R.D. 284, 286 (E.D. Tex. 2000); Bacon v. Honda of Am. Mfg., 205 F.R.D. 466,
484 (S.D. Ohio 2001); Daly v. Harris, 209 F.R.D. 180, 199 (D. Haw. 2002).

98. Robinson v. Metro-North Commuter R.R. Co., 267 F.3d 147 (2d Cir. 2001), cert.
denied, 535 U.S. 951 (2002).

99. Id. at 154.

100. Id. at 162.
101. Id. at 164.
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[W]e hold that when presented with a motion for (b)(2) class certifi-
cation of a claim seeking both injunctive relief and non-incidental
monetary damages, a district court must “consider [] the evidence
presented at a class certification hearing and the arguments of coun-
sel,” and then assess whether (b)(2) certification is appropriate in
light of “the relative importance of the remedies sought, given all of
the facts and circumstances of the case.” The district court may allow
(b)(2) certification if it finds in its “informed, sound judicial discretion”
that (1) “the positive weight or value [to the plaintiffs] of the injunc-
tive or declaratory relief sought is predominant even though compen-
satory or punitive damages are also claimed,” and (2) class treatment
would be efficient and manageable, thereby achieving an appreciable
measure of judicial economy.!?

Distinguishing this “ad hoc approach” from Allison’s “incidental
damages approach,” the Second Circuit went on to explain that this
form of balancing will vary from case to case.!%

At a minimum, however, a district court employing the ad hoc
approach must determine prior to (b)(2) certification of a class that
“(1) even in the absence of possible monetary recovery, reasonable
plaintiffs would bring the [law]suit to obtain the injunctive or declar-
atory relief sought [by the class]; and (2) the injunctive or declaratory
relief [which the class does seek] would be both reasonably necessary
and appropriate were the plaintiffs to succeed on the merits” in their
lawsuit.1°* The Second Circuit stated that this two-part inquiry will
filter out “[ilnsignificant or sham requests for injunctive relief.”%®

Finally, the Second Circuit determined that it was unnecessary to
rule on what would be a case of first impression in that Circuit as to
whether the liability phase of the class’s pattern-or-practice claims is
also appropriate for (b)(3) class certification.!® However, the Second
Circuit warned that the Fifth Circuit’s “strict” application in Allison of
the (b)(3) predominance inquiry to entire pattern-or-practice claims
was based on a footnote in a previous Fifth Circuit decision, which has
been the subject of “an alternative understanding of the interaction
between (b)(3) and (c)(4) . . . advanced elsewhere.”1%7

The Second Circuit summarized its rulings on how the district
court should proceed with class certification as follows:

We believe Class Plaintiffs’ opportunity to proceed to a jury trial first
on the liability phase of the pattern-or-practice claim avoids the pos-
sibility of an infringement of the trial-by-jury guarantee. Should the
Class Plaintiffs prevail at the liability stage of the pattern-or-practice
claim, the court can order class-wide injunctive relief and proceed to

102. Id. (citations omitted).
103. Id.

104. Id.

105. Id.

106. Id. at 167 n.12.

107. Id.
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the remedial phase. Trial of the disparate impact claim could then be
put off until the remedial phase is resolved, thus ensuring that any
overlapping factual issues between the two claims will have first been
tried to a jury in accordance with the Seventh Amendment. If, how-
ever, the Class Plaintiffs should prove unsuccessful at the liability
stage with respect to the pattern-or-practice disparate treatment
claim, the district court can proceed with a bench trial of the disparate
impact claim, relying on answers to special interrogatories from the
pattern-or-practice jury for any common factual issues.'%®

With the issuance of Metro-North, a split now exists among the
circuits as to the application of Rule 23(b)(2) in Title VII class cases.!?®
Many district courts have grappled with Rule 23(b)(2) certifications un-
der Title VII cases, some applying the Allison approach, others ap-
pearing to deviate from it, as the Second Circuit did in Robinson.*°

In sum, commentators opine that the 1991 amendments to the
Civil Rights Act have raised complex legal questions that, in the ab-
sence of congressional action, could take years for courts to fully re-
solve.!'! Interestingly, the monetary relief now available post—1991
amendments presents the specter of the “blackmail class—the risk that
the monetary exposure presented by the availability of compensatory
and punitive damages to each class member will force defendants to
settle regardless of any wrongdoing.”'? The Fifth Circuit, addressing
this issue in Allison, explicitly rejected the notion that courts should
manipulate the legal issues inherent in certification inquiries in order
to achieve settlement:

[W]e should not condone a certification-at-all-costs approach to this
case for the simple purpose of forcing a settlement. Settlements
should reflect the relative merits of the parties’ claims, not a surren-
der to the vagaries of any utterly unpredictable and burdensome lit-
igation procedure.'?

Termed the principle of “judicial blackmail,” courts are cognizant of the
role class certification plays in the settlement stakes of class action
employment litigation.!*

The price tag attached to employment discrimination class actions
is now reaching tens or hundreds of millions of dollars.!'® The employer

108. Id. at 170.

109. Coffee et al., supra note 95, at 15.

110. See The Uncertain Future, supra note 45, at 321-25.

111. Id. at 347.

112. Id. at 343.

113. Id. (quoting Allison, 151 F.3d 402, 422 n.17) (emphasis added).

114. Id. at 343—44, 343 n.149; see Rutstein v. Avis Rent-A-Car Sys., Inc., 211 F.3d
1228, 1240 n.21 (11th Clr 2000) (“[T]here is nothing to be gained by certlfylng this case
as a class action . . . except the blackmail value of a class certification that can aid the
plaintiffs in coercing the defendant into a settlement.”); see also In re Rhone-Poulenc
Rorer Inc., 51 F.3d 1293, 1298 (7th Cir. 1995) cert. denied, Grady v. Rhone-Poulenc Rorer
Inc., 516 U.S. 867 (1995); Castano v. Am. Tobacco Co., 84 F.3d 734, 746 (5th Cir. 1996).

115. The Uncertain Future, supra note 45, at 344.
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sued in Allison faced damages totaling $300 million.!® With potentially
crippling liability at stake in employment discrimination class actions,
employers and their counsel are wise to attend to the requirements of
Rule 23 and the Seventh Amendment to “police the class action scene
and to protect against abuses of class proceedings by plaintiffs and their
lawyers.”117

Statutory bases other than Title VII support an increasing number
of employment law class actions brought against employers in the
United States. The peculiarities of each statute impact how the class
actions proceed. What is common to all of these actions is the substan-
tial liability employers face in the event the class is certified and the
litigation proceeds as a class action.

B. The Age Discrimination in Employment Act (ADEA),
The Fair Labor Standards Act (FLSA), and the Equal
Pay Act (EPA)

Collective actions under the ADEA, '8 the FLSA,''® and the EPA'?°
have a structure that differs substantially from class actions brought
under Title VII.'2! The most fundamental difference is that collective
actions brought under these statutes do not use the Rule 23 procedures
specified under the Federal Rules of Civil Procedure.'?? Rather, the
statutes themselves provide mechanisms by which plaintiffs can form
a class and proceed collectively. One exemption from this principle is
age discrimination suits against the federal government, which are gov-
erned by § 15(a) of the ADEA and which must satisfy the criteria of
Rule 23.1%3

“Collective ADEA actions are governed by § 7(b) of the ADEA, 29
U.S.C. § 626(b), which incorporates by reference § 16(b) of the . . . FLSA,
29 U.S.C. § 216(b)[,]” as amended by the Portal-to-Portal Act of 1947,
29 U.S.C.A §§ 251-262.2* Private suits under the EPA are procedur-
ally governed by § 16(b) of the FLSA.?5 Collective actions brought un-
der the EPA are subject to the same limitations on class actions as suits
maintained under the ADEA.'26 Section 16(b) of the FLSA provides in
pertinent part: “[Alction to recover. . . [such] liability . . . may be main-

116. Id.

117. Id.

118. 29 U.S.C. § 621 (1999).

119. 29 U.S.C. § 201 (1998).

120. 29 U.S.C. § 206 (1998).

121. 1 BARBARA LINDEMAN & PAUL GROSSMAN, ABA SECTION OF LABOR & EMPLOY-
MENT LAW, EMPLOYMENT DISCRIMINATION LAW 577 (3d ed. 1996).

122. Id. at 578.

123. Id. at 582—-83.

124. Id. at 578 n.202. See Sperling v. Hoffmann-La Roche, Inc., 24 F.3d 463, 464 (3d
Cir. 1994).

125. CONTE & NEWBERG, supra note 35, 70-73.

126. Id.
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tained . . .in any . . . court of competent jurisdiction by any one or more
employees for and in behalf of himself or themselves and other em-
ployees similarly situated.””'%"

The critical question—whether members of the collective action
are “similarly situated”—supplants the Rule 23 tests of numerosity,
commonality, typicality, and representativeness.!?® However, the stat-
ute provides no guidance as to what factors courts should look to when
applying the “similarly situated” standard.'?® Finally, under the ADEA,
the FLSA, and the EPA, all persons who want to become members of
the collective action are required to affirmatively opt-in to the law-
suit.!3% While the representative-action mechanism of the ADEA es-
sentially follows the procedures of § 16(b) of the FLSA, the ADEA’s
collective action enforcement provisions are not as restrictive as that
of the FLSA.13!

1. Collective Actions under the ADEA

The “similarly situated” standard employed under ADEA collective
actions is the subject of much disagreement in the federal courts. A
2001 decision issued by the Tenth Circuit, Thiessen v. General Electric
Capital Corp., explained the varying approaches federal district courts
have adopted when evaluating whether plaintiffs are “similarly situ-
ated” for the purposes of § 216(b).132

The first approach—the “ad hoc” approach—requires courts to ex-
amine on a case-by-case basis whether the standard has been met.!33
The court makes an initial stage determination of whether the plain-
tiffs put forth “‘substantial allegations that the putative class members
were together the victims [of an employer’s] single decision, policy, or
plan.”3* If so, the court allows the action to proceed as a collective
action.!3® After discovery, the court, upon a motion to decertify, will
make a second determination, using a “stricter standard of ‘similarly
situated.””'3¢ Factors considered at this juncture include “disparate fac-
tual and employment settings of the individual plaintiffs”; various
employer defenses that may be individual to certain class members;
“fairness and procedural considerations”; and whether plaintiffs have
made the requisite filings required by the ADEA before instituting the

127. LINDEMANN & GROSSMAN, supra note 121, at 578 n.202 (quoting 29 U.S.C.
§ 216(b)) (emphasis added).

128. Id. at 578-79.

129. Id. at 579.

130. Id. at 578-79.

131. Id. at 578; see Sperling, 24 F.3d 463, 469.

132. 267 F.3d 1095, 110203 (10th Cir. 2001), cert. denied, 122 S. Ct. 2614 (2002).

133. Id. at 1102.

134. Id. (citation omitted).

135. See id.

136. Id. at 1102—03 (citation omitted).
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lawsuit.'®” The “Eleventh Circuit endorsed this “two-tiered” approach
to certification of § 216(b) opt-in classes” under the ADEA.138

The second approach imports Rule 23(a)’s requirements of “nu-
merosity, commonality, typicality and adequacy of representation and
Rule 23(b)(3)’s requirement that common questions of fact predominate
... to determine whether plaintiffs are similarly situated.”'3® A third
approach “incorporate[s] into § 216(b) the requirements of the pre-1966
version of Rule 23, which allowed for ‘spurious’ class actions.”**° This
approach requires that the

“[Clharacter of the right sought to be enforced for” the class of plain-
tiffs must be “several,” there must by “a common question of law or
fact affecting the several rights,” and “a common relief” must be
sought. Further, . . . district courts “had inherent authority to refuse
to proceed collectively where it would waste judicial resources or un-
fairly prejudice the party opposing the proposed class.”'4!

After outlining these three approaches, the Tenth Circuit in Thies-
sen concluded that “[a]ll approaches allow for consideration of the same
or similar factors, and generally provide a district court with discretion
to deny certification for trial management reasons.”**?> While it ruled
that it was not an abuse of discretion for the district court to choose
one of these three approaches, the Tenth Circuit did state that
“lalrguably, the ad hoc approach is the best of the three approaches. . .
because it is not tied to Rule 23 standards,” which Congress specifically
directed.'*® The Eleventh Circuit specifically rejected this approach,
stating that “it is clear that the requirements for pursuing a § 216(b)
class action are independent of, and unrelated to, the requirements for
a class action under Rule 23 . .. "4

Federal case law is replete with cases examining certification of
collective actions under the ADEA. To date, no model of an appropriate
structure for the litigation of such actions has emerged.!*®* However,
employers have lodged certain challenges to these types of actions that
can prove useful to other defendants faced with ADEA collective ac-
tions. First, employers argue that because there are no absent class

137. Id. at 1103 (citation omitted).

138. Id. at 1103 n.4 (citing Hipp v. Liberty Nat’l Life Ins. Co., 252 F.3d 1208, 1217
(11th Cir. 2001), cert. denied, 534 U.S. 1127 (2002)).

139. Id. at 1103 (quoting Bayles v. Am. Med. Response of Colo., 950 F. Supp. 1053,
1061 (D. Colo. 1996)).

140. Id. (citation omitted).

141. Id. (citations omitted).

142. Id. at 1105.

143. Id. (emphasis in original).

144. Grayson v. K Mart Corp., 79 F.3d 1086, 1096 n.12 (11th Cir. 1996), cert. denied,
519 U.S. 982 (1996) (citing LaChapelle v. Owens-Illinois, Inc., 513 F.2d 286, 289 (5th Cir.
1975)). “Rule 23 and § 216(b) actions are ‘mutually exclusive and irreconciliable.” Gray-
son, 79 F.3d at 1096 n.12.

145. LINDEMANN & GROSSMAN, supra note 121, at 582.
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members whose identities or locations are unknown—§ 216(b) plain-
tiffs have opted-in to the collective action and are present as “true par-
ties” before the court—each member should have to establish his or her
own case.'*® Second, due process requires closer scrutiny as to whether
the few opt-ins whom plaintiffs may propose as witnesses are truly
representative of other members whose testimony is excluded.'*” This
heightened attention is warranted because the “similarly situated”
standard is a less stringent standard than the requirements of Rule
23(a).1*8

Finally, case law indicates that courts engage in a fact-specific in-
quiry, requiring detailed and substantiated allegations that a single
decision, policy or plan presented had a discriminatory aspect or effect
on members of the collective action.'*® Such a showing can convince a
court to overlook individual differences among members including dif-
fering jobs and differing geographic locations, differing retirement in-
centive packages, or even differing job responsibilities.?°

2. Collective Actions under the FLSA

Collective actions brought under the FLSA surpassed the number
of class actions brought under equal employment opportunity laws in
federal court in 2001.'®! “The number of new FLSA collective action
filings rose from seventy-one in the year 2000 to seventy-nine [in the
year 2001],” while EEO class actions declined slightly during the same
period, from eighty-nine to seventy-seven.®?

Recent multimillion-dollar settlements of FLSA collective actions
as well as state wage and hour statutes have alerted employers to the
potential risk of such suits. An April 19, 2002, settlement agreement
requires Starbucks to pay up to $18 million in two class actions in which
Starbucks was alleged to have routinely misclassified managers and
assistant managers as employees exempt from overtime pay.'53

146. Id.

147. Id.

148. Id.

149. See id. at 579, 579 n.208.

150. See id. at 580 n.209: c.f. Mooney v. Aramco Servs. Co., 54 F.3d 1207, 1215-16
(5th Cir. 1995) (upholding the decertification of an ADEA class action on the grounds
that members were not similarly situated because of their widely disparate employment
and discharge histories as well as the variety of employer defenses specific to individual
class members); EEOC v. MCI Int’l, Inc., 829 F. Supp. 1438 (D.N.J. 1993) (the fact that
class members were all 40 or older was not sufficient to satisfy commonality test since
layoffs involved various supervisors, decision making on a case-by-case basis, and em-
ployees with varying salaries).

151. Nancy Montwieler, Wage-House Class Actions Surpassed EEO in Federal
Courts Last Year, Survey Shows, Daily Lab. Rep. (BNA), Mar. 22, 2002, at C-1.
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153. Simon J. Nadel, As QOuvertime Suits Renew FLSA Debate, Attorneys Advise
Learning the Wage Law, CrasS ACTION LITIG. REP., Aug. 9, 2002, at 514 [hereinafter
Suits Renew FLSA Debatel].
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On March 15, 2002, a federal judge granted final approval to a $35
million settlement of some 1,500 current and former Pacific Bell engi-
neers for uncompensated overtime pay.'®* Perdue Farms, Inc., agreed in
August 2002 to settle a $10 million lawsuit “by chicken processing work-
ers charging the company violated state and federal wage and hour laws
[as well as] workers’ retirement rights by refusing to pay them for time
spent putting on, taking off and cleaning sanitary and protective equip-
ment.”%® At a subsequent fairness hearing on the Perdue settlement,
plaintiffs’ counsel intends to ask the court to approve $3 million in at-
torneys’ fees and costs.% In August 2001, a federal district court ruled
that the owner of a number of Waffle House restaurant franchises owed
125 current and former managers approximately $2.9 million in over-
time pay for the nonmanagement tasks they performed.'®”

FLSA, a 1938 statute, “established standards applying to mini-
mum wage, overtime pay, recordkeeping, and child labor for both pri-
vate and public sector employees.” 5 Regulations issued in 1954 pro-
vide a “white-collar” exemption for employees who work in a “bona fide
executive, administrative, or professional capacity.”'*® Lawyers who
practice in this area report that most of the wage and hour suits cur-
rently being filed arise from the employer’s misclassification of employ-
ees based on the “white-collar” exemption.'®° This misclassification has
occurred, in many instances, due to the changing workplace and chang-
ing technology.!®! For example, employees who used to supervise (ex-
empting them from the FLSA) now may do work themselves via the
computer, bringing them within the purview of the FLSA.162

Overtime lawsuits brought under the FLSA are now considered the
“claim du jour.”'%3 Together with off-the-clock work and docking work-
ers’ wages, these practices account for a proliferation of the FLSA cases
brought against employers today.'®* In addition, issues about the defi-
nition of work, a rapidly evolving concept with new technology and
alternate work arrangements, create potential problems under the
FLSA. For instance, FLSA issues can arise with an employee getting a
store ready for opening, employees given a space to eat lunch in the
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155. Victoria Roberts, Perdue Agrees to Settle Class Action Donning, Doffing Lawsuit
for $10 Million, Daily Lab. Rep. (BNA), Aug. 8, 2002, at AA-1.
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office, employees who work in the car or at home, and employees who
are given pagers so they can be on call.'5®

Particularly well-suited to an FLSA collective action are claims by
several employees in the same job classification who are seeking over-
time compensation for which the employer says they are exempt.!%%
Additionally, situations where groups of employees are told not to rec-
ord all hours worked, where they are denied pay for time spent in simi-
lar training, or where they are denied pay for on-call time can form the
basis of an FLSA collective action on the grounds that these groups of
employees are “similarly situated.”¢”

The “similarly situated” requirement for FLSA collective actions
permits a wider variety of claims than would generally be classified
under a Rule 23 class action.’®® Courts merely require that, under
§ 216(b), potential plaintiffs make a showing that they are “‘similarly
situated’” and that there is a reasonable basis to proceed in the collec-
tive action.'®® A detailed complaint and supporting affidavits have been
held to be sufficient under this standard.'”

Employers must move quickly and strategically once an FLSA col-
lective action has been filed because once a court approves the opt-in
notice, “parties can expect to see a 15% to 30% participation rate among
potential class members,” or higher, if labor organizations or other
groups become involved.!”* Notice creates leverage because notice trig-
gers a period of lengthy discovery, which can be “prohibitively expen-
sive” for employers.'”? Possible defense strategies are

First . . . avoid the issuance of the notice, or defer it as long as pos-
sible. Then ... obtain a “critical mass” of discovery. The more infor-
mation the defense has, the easier it will be to argue that the simple
“similarly situated” analysis for Section 216(b) actions is inappropri-
ate, and instead, a more rigorous analysis is appropriate, such as that
required for classes certified under Rule 23.1"3

Increasingly, courts are exercising supplemental jurisdiction over
state law wage and hour claims brought by workers who are not part
of the FLSA collective action.!”™ Some courts refuse to limit the collec-
tive action to those plaintiffs who have opted-in to the FLSA claims.!"®
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166. Donald J. Spero, Labor and Employment Law: For Whom the Filing Tolls—
Beware of Hidden Traps: Time Limitations and Court Supervision in Class Actions under
the FLSA and the ADEA, 76 FLA. B. 47, 50 (2002).
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In a July 17, 2002, decision, issued by a federal district court in Penn-
sylvania, the court exercised supplemental jurisdiction and certified a
class under Rule 23 over state law wage claims brought by 3,400 pro-
duction workers at Tyson Foods, Inc.}”® These claims were permitted
to proceed along with the claims of 504 workers who opted into an FLSA
collective action regarding similar allegations.!””

To guide employers away from potential FLSA lawsuits, practi-
tioners in the area advise employers to keep careful track of how many
hours employees work, calculating bonuses in with employees’ regular
rate of pay when determining overtime compensation, and monitoring
the use of beepers during nonwork hours to determine compensable
time based on the number of times employees are contacted and the
length of their calls.!”®

Pending federal legislation aimed at amending the FLSA includes
(1) “H.R. 1982 [which] would allow employees to bank overtime hours
as compensation to use as paid time off” and (2) “H.R. 1602 [which]
would amend the FLSA to give employers more leeway to calculate
overtime pay rates for nonexempt employees who have received per-
formance bonuses.”'”

C. The Americans with Disabilities Act

Class actions have been used on several occasions to challenge an
employer’s failure to provide reasonable physical access in and around
the workplace on the grounds the employer violated Title III of the
Americans with Disabilities Act (ADA).18° Class actions targeting an
employer’s hiring or firing policies under Title I of the ADA present the
obvious hurdle of the individualized, case-by-case analysis courts em-
ploy in ADA cases.!®! The courts that have evaluated whether class
certification is appropriate under the ADA (and its related statute, the
Rehabilitation Act'®?) focus on whether the Rule 23 requirements of
typicality and commonality are met by confining the class to individuals
with either the same impairment or a very narrowly restricted set of

176. De Asencio v. Tyson Foods, Inc., 2002 U.S. Dist. LEXIS 13038 (E.D. Pa. July
17, 2002).
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impairments.'®3 Arguably, this enables courts to determine the reason-
ableness of the requested accommodation for the entire class.!®*
Further, “[e]ven if the proposed class is compromised of persons
with different disabilities, class certification [is argued to] be appropri-
ate if the plaintiffs seek only to enjoin the employer’s use of a policy
that allegedly discriminates in a broad-based manner against person|[s]
with such disabilities” or disabilities in general.'®® This is because the
remedy—seeking to invalidate the policy itself—does not require in-
dividualized inquiries into the reasonableness of a requested accom-
modation and the undue hardship defense available to the employer.'®6

D. ERISA Actions

In the wake of corporate accounting scandals, employees are seek-
ing class action status on the grounds that the corporations they
worked for and the boards of directors of those corporations violated
their fiduciary duties under ERISA.'®” In March 2002, a class action
similar to other lawsuits brought against Enron Corp., Global Crossing,
and Williams Cos., was brought in federal district court by Qwest Com-
munications’ employees.'®® This class action alleges that Qwest failed
to disclose the company’s true financial condition to participants in the
company’s 401(k) plan.®

In July 2002, “in the wake of Xerox Corp.’s announcement that it
will restate billions in dollars in revenue because of improper account-
ing used between 1997 and 2001, a Xerox employee ... filed suit [in
federal district court] seeking class action status” for his claims that
Xerox misled its employees about the value of Xerox stock held in their
401(k) plans.!%°

These actions represent an interesting trend in employment liti-
gation whereby employees are seeking liability and damages from their
employers for misleading them about the true financial condition of the
companies they work for.

E. Claims Arising from Overseas Workplaces
An unusual twist to the typical employment discrimination class
actions is the current trend among foreign workers of multinational

183. Wiley, supra note 180, at 221.

184. Id. at 222.

185. Id.

186. Id. at 223—24; see Hendricks-Robinson v. Excel Corp., 164 F.R.D. 667,672 (C.D.
I11. 1996) (certification appropriate where employees alleged that their employer’s layoff
policy violated the ADA as long as the class attacked the layoff policy as a whole and did
not attempt to use it as a means of trying their individual claims).

187. Employment Retirement Income Security Act, 29 U.S.C. § 1001 (1999).

188. Jo-el J. Meyer, Quwest Joins List of Large Employers Sued for Alleged ERISA
Violations of 401(k) Plans, Daily Lab. Rep. (BNA), Mar. 26, 2002, at A-5.

189. Id.

190. Xerox Corp. Becomes Latest Company Hit with Employee’s 401(k) Plan Class
Action, Daily Lab. Rep. (BNA), July 15, 2002, at A-3.



54 19 THE LABOR LAWYER 33 (2003)

corporations to bring employment class action lawsuits in U.S.
courts.'®! Unocal Oil is defending itself against a class action brought
in California concerning working conditions in Burma.'®? The claimed
damages could reach $1 billion.'*> A New York—based maker of Perry
Ellis clothing paid $30 million to settle a class action lawsuit brought
in Texas over an employee benefit the company offered in Mexico.!%*
Also in Texas are lawsuits brought by thousands of banana pickers from
Africa, Asia, and Latin America who are sterile and are suing Chiquita
and Dole.!®® Ford and Bayer were both sued in the United States de-
cades after World War II for profiting from slave labor in Germany
during World War I1.1%¢ “Mitsubishi was sued in California over labor
relations practices in World War II era China.”'®” The Gap, J.C. Penney,
and The Limited have all been sued in California for $1 billion in a
class action that included 50,000 workers from Asia.'®® Nike and other
apparel makers and retailers have constantly faced class actions
brought in the United States from alleged oversees sweatshops.!?®

F. Class Action Employment Litigation Remedies and the
Economics of Settlement

1. The Economics of Settlement

“[Sleveral high-profile employment discrimination class actions
have been filed against Fortune 500 companies, including Coca-Cola
Co., Microsoft Corp., Boeing Co., Home Depot Inc., Texaco, Inc., Mit-
subishi Cos., Lockheed Martin Corp., and Southern Co.”?°° In the Tex-
aco and Coca-Cola class actions, settlements exceeded $150 million.?°?
Employees who sued Coca-Cola Co. achieved a $192.5 million settle-
ment—the largest ever in a race bias discrimination case brought in
the United States.2°? Microsoft Corp. agreed in December 2000 to pay
$96.9 million to settle two class action suits in which employees alleged
the company employed them as “‘permatemps’” and as independent

191. Donald C. Dowling Jr., The Practice of International Labor & Employment Law:
Escort Your Labor/Employment Clients into the Global Millennium, 17 LAB. Law. 10
(2001).
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200. Steven J. Rosenwasser, Employment Discrimination Class Actions: The Impor-
tance of Case Selection, CLASS ACTION LITIG. REP., Dec. 14, 2001, at 852 [hereinafter The
Importance of Case Selection].
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202. Robert Luke, Employer Bias Cases Invoke Big Risks, Big Potential Rewards,
ATLANTA J. & CONST., Aug. 4, 2002.
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contractors to avoid paying benefits for the workers.2°® These are just
two examples of the enormous sums of money constituting settlements
of class action employment litigation claims.

Nationwide, approximately a dozen firms have created a cottage
industry, bringing class-action lawsuits against large employers and
alleging discrimination on the basis of race, gender, disability, age, and
other factors in connection with these employers’ hiring, promotion,
and pay practices.??* These law firms can enjoy a huge financial payoff,
reaping “two to five times their usual hourly rates, plus their expenses,”
if successful.2%® Some top plaintiffs’ lawyers practicing in this area reap
fees the equivalent of “well over $1,000 an hour.”2%

“In the Coca-Cola case, U.S. District Judge Richard W. Story ap-
proved a multiplier of about three” when he awarded plaintiffs’ attor-
neys a total of $20.7 million in fees.2°” Judge Story defended this award
citing the quality of plaintiffs’ counsel’s work.2°® Judge Story stated
that the “high level of undesirability and risk that class-action discrim-
ination cases entail merit particular weight, since there is a correspond-
ing public benefit in encouraging the private bar to devote resources to
enforcing the nation’s civil rights laws.”?%° Judge Story added that the
negotiated fee award “‘is well below the benchmark of twenty-five per-
cent of the recovery appropriate in such a case. As such, the award is
fair and reasonable.’”?1°

In the Coca-Cola case, four plaintiffs’ firms “spent more than
22,000 hours of professional time litigating the case.”®!! The case was
filed in April 1999 and reached a tentative settlement fourteen months
later.?!2 The law firms “valued their time at $6 million,” approximately
$273 an hour.?!3 Their award was approximately three times that, or
$819 an hour.?!* Jeffrey Bramlett, a partner in the Atlanta law firm of
Bondurant, Mixson & Elmore, one of the firms that represented the
employees in the employment discrimination class action brought
against Coca-Cola, estimated that sixty to sixty-five percent of the more
than $1.5 million in costs advanced by plaintiffs’ counsel was spent
in retaining experts and consultants, including labor economists.?!5
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Bramlett states that the labor economists “‘helped us analyze the sta-
tistical evidence of a pattern or a practice of adverse impact on African-
Americans in pay and promotion.’”%'6

Those who study the economics of settlements in class action em-
ployment cases believe the key to achieving a lucrative settlement or
award is to get certification by presenting evidence that implies that a
systematic pattern of discrimination exists at the company. Often, such
evidence is statistical.?!” “Class certification dramatically increases
what value a case may have to the plaintiffs,” thereby increasing dra-
matically what risk that same case imposes on an employer.?!® Hunter
R. Hughes III, the court-appointed mediator in the Coca-Cola case, re-
cently stated, “If you can’t get the case certified, you're then left with
only the individual cases. But if the case is certified, you've got the
company by the throat . ... Under those circumstances, quite often a
corporate defendant feels that it has no realistic choice other than to
settle.””?1?

According to Hughes, employment discrimination class actions
““fall into the spectrum of cases that have absolutely no merit and are
there for the purpose of lining the pockets of a limited number of in-
dividuals.””??° Others, says Hughes, “‘address very great injustices
which need a remedy.””??! One plaintiff’s attorney, Barry Goldstein of
Saperstein, Goldstein, Demchak & Baller of Oakland, California, noted
a growing trend toward settling claims without a lawsuit being filed.???
“That’s one of the things that’s changed over the last thirty years. . ..
I was never able to resolve any of these cases before litigation for the
first twenty-five years. Now, it’s a majority of the cases.””

Interestingly, studies demonstrate that the majority of employ-
ment discrimination cases do not get certified.??? Further, virtually no
class action employment bias cases have proceeded to trial in the past
decade.??* Mr. Hughes also noted that the impetus to settling these
class action cases arises from the fact that even if plaintiffs prevail in
their class action, a court will normally not award fees more than two
times a lawyer’s hourly rate.?2

A study conducted in the Coca-Cola case by plaintiffs’ counsel ex-
amined “all reported employment discrimination class action decisions
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issued in federal courts between January 1, 1998 and May 3, 2001 to
determine the percentage of such cases which were certified as class
actions.”??6 The study concluded that nationwide, in

[Flifty-eight reported decisions involving rulings on motions for class
certification in the employment context, courts denied certification in
thirty-seven instances or sixty-four percent of the time. Of thirty-nine
reported decisions involving rulings on motions for class certification
in the employment context and allegations of race discrimination,
courts denied certification in twenty-seven instances, or sixty-nine
percent of the time.2%7

2. Proactive Steps to Thwart the Threat of Litigation

Class action suits generally end in either a settlement or a com-
promise among the parties involved. The standard used by courts in
evaluating a compromise is that the proposal is fair and reasonable,
and that it is in the best interests of all those whom it will affect. Thus,
the remedies available in class action suits necessarily turn on the facts
and circumstances of each case.

What follows are examples of remedies that courts throughout the
nation have fashioned. Some of these remedies are easy to implement
as a company policy, and may in fact help alleviate a class action suit
altogether. Suggestions for how the remedies discussed can be incor-
porated in an employer’s day-to-day business operations are discussed
as well.

3. Types of Remedies and Court-Approved Settlements

a. In Ingram v. Coca-Cola,??® a federal district court in June 2001
approved a settlement of a class action race discrimination lawsuit in
which Coca-Cola agreed to pay a record $192.5 million.??? “The largest
portion of the $192.5 settlement, $59 million, will go into a compensa-
tory damage fund to resolve claims of emotional distress, hostile envi-
ronment, and non wage-related disparate treatment . ... A back pay
fund, which could come in the form of stock options, will receive about
$24 million.”?®° The settlement requires Coca-Cola to revamp its hu-
man resources policies and submit to outside oversight of its employ-
ment practices.?3!

226. The Importance of Case Selection, supra note 200, at 852.
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b. In Lurns v. Russell Corp., the court found that a decree that
instituted scholarships and substantially increased opportunities for
hiring, training, transfer, and promotion was an adequate remedy in
an employment discrimination class action case.?3

c. Thomas v. Albright involved a Title VII class action in which the
plaintiffs alleged that the government discriminated against African-
American Foreign Service Officers.?33 The appellate court found that
the district court did not abuse its discretion when it approved a consent
decree that provided for injunctive and prospective relief for class mem-
bers.?3* Specifically, the government agreed to:

(i) submit to an injunction against it discriminating on the basis of
race or retaliating for equal employment opportunity activities;
(i1) create a Council for Equality in the Workplace to monitor the EEO
activities of the Department; (iii) modify its employee evaluation re-
ports and engage a consultant to help determine whether further re-
visions are necessary; (iv) revise and expand its diversity and EEO
training; (v) establish a working group to monitor the grant of awards
to employees; (vi) use its best efforts to include an African-American
on any board considering an African-American for termination;
(vii) continue development of an electronic personnel database to
monitor employment actions; (viii) report employment and EEO
information to class counsel for four years; and (ix) adopt an affir-
mative action plan approved by the Equal Employment Opportunity
Commission.2%?

d. In Bailey v. Great Lakes Canning, Inc., the court reviewed and
approved a consent decree that was reached in an employment discrim-
ination case.?3® The decree included provisions that required the em-
ployer to: 1) “mail a letter to all class members, inviting them to reapply
for employment”; ii) develop a comprehensive application and selection
procedure for the selection of applicants for employment; and iii) “adopt
an affirmative action program to achieve and maintain a goal of 19%
minority employment in production jobs and 15% minority employment
in clerical jobs.”?%7

4. Possible Employers’ Responses

Detailed below are proactive steps employers can take to thwart
the threat of class action litigation by their employees. Also outlined
are strategies employers can implement to defeat the certification and

maintenance of a class action employment lawsuit once it has been
filed.

232. 604 F. Supp. 1335, 1335, 1340 (M.D. Ala. 1984).
233. 139 F.3d 227, 229 (D.C. Cir. 1998).
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A. OFFER SCHOLARSHIPS

i) Institute a “personal development fund” for employees who wish
to obtain further management training outside of what is offered
within the company.

ii) Develop incentives for employees to further their education,
which will in turn, increase promotability. Institute a tuition re-
imbursement plan for qualifying employees. (For example, em-
ployees who have been with the company for eighteen months or
longer may qualify for participation in this plan.)

B. INCREASE OPPORTUNITIES FOR HIRING, TRAINING, TRANSFER,
AND PROMOTION

i) Develop an objective list of criteria for getting promoted to vari-
ous positions in the company. The list should delineate the factors
management takes into consideration when promoting employ-
ees. Employees should have a copy of the promotion criteria.
Lower-level, mid-level, and upper-level employees should all be
aware of what they need to do to progress to the next step on the
“corporate ladder.” Above all, the developed criteria should be re-
alistic and attainable for every employee.

ii) Provide each employee with a written job or position description.
A job description serves as a set of standards for the hired em-
ployee. This description should be objective, and should be ex-
plicit regarding the nature of required duties; explain necessary
employment qualifications; and explain the standards of expected
performance.

iii) Look within the company for potential management trainees be-
fore hiring from the outside.

iv) Have supervisory staff meet with all employees (lower-level as
well as mid-level employees) to make sure they understand the
promotion criteria. Have supervisors at all business locations as-
sess their staff’s particular interests in promotion opportunities.

v) Assess whether the personnel review process is fair and timely.
Employees should have an opportunity to have input in the re-
view process. Supervisors should be giving feedback to their em-
ployees consistently throughout the year so that the employee
knows at all times where he or she stands in his or her develop-
ment. Quarterly meetings with the employees are a good way to
achieve these goals.

vi) For all management openings, make sure members of the poten-
tial class have the qualifications and ability to fill a number of
management positions.

C. PROMOTIONS AND ADEQUATE REPRESENTATION OF
WOMEN/MINORITIES

i) Review the business practices of the company. Make sure women
and/or minorities are considered for promotion to management
positions within the company. (Note that this does not mean that
the company should give preferential treatment to women or mi-
norities over other groups. This simply means that if you have an
open management position, make sure that women and minori-
ties are given fair consideration in the process.)
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ii) Diversify. For every new operation opened, the staff should be an
adequate representation of men, women, and minorities that is
proportional for the community that it serves. For example, if a
new facility opens in a city that has a population of 30% women
and 70% men, then the staff should proportionally represent
these percentages. Thus, the store should have 30% women and
70% men working in various positions within the store.

iii) Identify promising employees at lower ranks that the company
can groom for management positions. Have supervisors interview
employees to determine their interests.

D. DEVELOP AN AFFIRMATIVE ACTION TASK FORCE

i) Adopt and adhere to a strong affirmative action or diversity plan.
Make sure the company takes diversity seriously. Hold supervi-
sory staff accountable for the retention and promotion of women
and minorities.

ii) Monitor your progress. Create an in-house task force that moni-
tors the company’s diversity and affirmative action efforts. An
adequate representation of men, women, and minorities should
be on the task force itself.

E. MODIFY PERFORMANCE REVIEWS TO ENSURE THAT EMPLOYEES
HAVE INPUT

i) Each employee should have a formal review at least annually.

ii) Give the employee feedback throughout the year as events (both
good and bad) occur. When it comes time for the yearly evaluation,
an employee should not be caught off-guard about the way in
which management views his or her performance.

iii) Have an objective and preprinted evaluation form that helps
maintain consistency in the criteria against which employees are
evaluated.

iv) Include in the preprinted evaluation form a section that invites
narrative comments about the employee’s strengths, weaknesses,
goals, and plans for the future. This can provide an opportunity
to show that the supervisor is trying to take a balanced view of
the employee by enumerating both strengths and weaknesses.

v) Allow a process by which employees can challenge their perfor-
mance appraisals.

F. DIVERSITY TRAINING

i) Implement a cultural diversity program within the organization;
obtain cultural diversity or inclusiveness training from outside
consultants.

ii) Teach all employees, including supervisory staff, to be sensitive
to the danger of derogatory age-related, race-related, or gender-
related comments.

iii) Clearly articulate to employees that biases based on age, race,
sexual orientation, or gender will not be tolerated. Be prepared
to administer discipline to any employee that does not abide by
this edict.
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G. TRAINING SUPERVISORS

i) Train supervisory staff to recognize that their unofficial practices
and oral representations can lead to binding promises as to the
nature of an employee’s position with the company.

ii) Ensure that supervisors promote and encourage the concept of
cultural diversity and inclusiveness within their own staff. Make
the achievement of cultural diversity part of the supervisor’s per-
formance review.

iii) Teach supervisors what constitutes harassment. If a supervisor
harasses a subordinate, the company may be subject to a lawsuit
even if the employee did not use an established grievance proce-
dure. Thus, training supervisors in this area is vital.

iv) Supervisors should document all discipline or job performance
problems in an employee’s personnel file so that a termination
decision can be supported.

v) Advise supervisors that they must be extremely sensitive when
dealing with terminations, because innocent statements can
sometimes be construed as discriminatory.

vi) Supervisors should act quickly when the termination of an em-
ployee is necessary. If the supervisor waits a few months to dis-
charge the employee, it will appear that the misconduct or poor
job performance was not the reason for the discharge.

H. DEVELOP A COMPREHENSIVE APPLICATION AND SELECTION
PROCEDURE FOR MANAGEMENT TRAINEES

i) Whenever management positions become available, actively in-
vite women and minorities within the company to apply for these
openings.

ii) Institute an on-the-job management training program for em-
ployees who aspire to a management position, but do not yet have
the credentials for the position.

iii) Consider a traveling program that employees can attend if they
are interested in career opportunities within the organization.

iv) Focus on your best staff for opportunities to help open new facili-
ties. Offer the opportunity to move to another location. (Most em-
ployees will not accept the offer, but the offer is there and the
employer can take credit for it.) Keep detailed records of these
offers.

v) Develop records of other protected individuals where you have
offered opportunities in the past.

1. DECENTRALIZE THE PERFORMANCE REVIEW PROCESS

i) Make sure that supervisors or managers of each facility have re-
sponsibility for reviewing their own employees, as opposed to a
“regional manager” having responsibility for the review process.
This practice may help to defeat the commonality requirement of
Rule 23(a).

ii) Have supervisors strictly adhere to written and objective job qual-
ifications in making promotion selection decisions. Following ob-
jective job qualifications when promoting individuals will also
help defeat commonality.

61
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iii) Have supervisors thoroughly document all conversations or meet-
ings between themselves and any employee regarding promotion
discussions, disciplinary action of any form, or any “informal” dis-
cussions. Typicality will not be found where claims are fact-
specific or highly individualized.

iv) If faced with an employment discrimination class action suit,
highlight the geographic dispersion of plaintiffs, supervisors, and
facilities at issue. Also, highlight the personalized nature of the
named plaintiffs’ claims. These steps will help mitigate against a
claim of adequate representation.

v) Ensure that supervisors and managers throughout the company
receive adequate training in how to manage effectively and relate
to subordinates. (Diversity training, mentioned earlier, could be
one step in this process. Hiring an outside consultant or counsel
to conduct in-house management training classes is another op-
tion.) This step will help ensure that the maximum number of
managers and supervisors throughout the company are treating
employees fairly, and that a minimum number of employees are
likely to become potential class plaintiffs. It will also increase the
likelihood they will be in compliance with employment law issues.
Under these circumstances, a challenge to numerosity may be
successful.

While it is clear that employment class actions are on the signifi-
cant rise, it is equally clear that the majority of them are not certified.
However, as the commentary and analysis indicate, they remain costly
endeavors for an employer and can have significant financial risk.
Based upon this author’s experience, there are many proactive and pre-
ventive steps that can be taken by any employer to avoid the ability of
plaintiffs to make or pursue class action claims and that certainly can
be taken to eliminate the likelihood of class action success and/or lia-
bility. Some of these actions are set forth in this paper, but there are
certainly numerous other positive actions that can be implemented by
an employer. As the threat of class actions in both federal and state
court continues, the importance of these proactive and preventive steps
becomes more obvious.
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Tangible Employment Action:
What Did the Supreme Court
Really Mean in Faragher

and Ellerth?

Kelly Collins Woodford
and Harry A. Rissetto™

Since the U.S. Supreme Court’s decisions in Faragher' and Ellerth?
in 1998, many legal and human resource practitioners have been lulled
into a sense of complacency. The Supreme Court, many have said, has
greatly simplified sexual harassment law by creating a bright line
rule for analyzing sexual harassment cases.> Some practitioners have
opined that if a supervisor is foolish enough to make a threat and ac-
tually carry out that threat to the detriment of an employee, the em-
ployer is liable.* In the absence of a fulfilled threat, however, the em-
ployer still may have a chance to win the case by proving the Faragher
affirmative defense: that is, showing that the employer took reasonable
steps to prevent harassment and that the victim acted unreasonably

*Ms. Woodford is an assistant professor at the University of South Alabama’s Mitch-
ell College of Business. Mr. Rissetto is a partner at Morgan, Lewis & Bockius LLP, prac-
ticing in the area of labor and employment law. Special thanks to Thomas J. Woodford,
a partner with Miller, Hamilton, Snider & Odom, for his editing assistance. The views
expressed herein are the authors’ and should not be attributed to any organization.

1. Faragher v. City of Boca Raton, 524 U.S. 775 (1998).

2. Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998).

3. See generally John H. Marks, Smoke, Mirrors, and the Disappearance of “Vicari-
ous” Liability: The Emergence of a Dubious Summary-Judgment Safe Harbor for Em-
ployers Whose Supervisory Personnel Commit Hostile Environment Workplace Harass-
ment, 38 Hous. L. REv. 1401, 1403-04 (2002) (calling the Supreme Court’s rules for
vicarious liability “truly straightforward” and bemoaning the lower court’s “emascula-
tion” of these “simple” rules).

4. See generally David Sherwyn et al., The Perversity of Sexual-Harassment Law:
Effects of Recent Court Rulings, 42 CORNELL HOTEL & REST. ADMIN. Q. 46, 48 (2001)
(“Under Ellerth and Faragher employers cannot escape liability for situations where
there was a tangible loss. If there were no tangible losses, however, employers can avoid
liability for harassment by their employees by satisfying a newly created affirmative
defense.”) (emphasis added). See also Zachary D. Fasman et al., Recent Significant De-
velopments in the Law of Sexual Harassment, in 1999 EMPLOYMENT LAW CONFERENCE
MANUAL 19 (NELI 1999) (noting that a supervisor must take action “against” an employee
for strict liability to apply and opining that “the Supreme Court used the term ‘tangible
employment action’ interchangeably with the term ‘adverse employment action’”).
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in failing to avail himself or herself of the preventative or corrective
measures offered by the employer.®

A handful of practitioners have questioned the meaning of the Su-
preme Court’s affirmative defense, asking what the Court meant by
“reasonable care” and what constitutes an “unreasonable” victim.® Oth-
ers have questioned who is a “supervisor.”” Few, if any, practitioners
have asked what the Supreme Court really meant by the phrase “tan-
gible employment action.” Indeed, many practitioners have abandoned
the “tangible employment action” language of the Court in favor of more
familiar phrases such as “adverse employment action,”® “tangible job
detriment,” or “tangible loss.”*°

For a time, it appeared that both district courts and courts of ap-
peals had accepted this simplistic approach to sexual harassment cases,
imposing automatic liability on employers in cases in which an adverse
action was taken against an employee who refused a supervisor’s sex-
ual advance. All other cases were analyzed under the hostile environ-
ment framework.!! But was the Supreme Court’s reasoning really that

5. See Sherwyn, supra note 4, at 48. For cases in which the perpetrator is not a
supervisor and cases in which the perpetrator is a supervisor but the employer can prove
the Faragher and Ellerth affirmative defense, the pre-1998 negligence theory is still ap-
plicable; that is, an employer will be liable for a hostile work environment if the employer
knew or should have known of the harassing conduct but failed to take prompt, effective
remedial action. Swenson v. Potter, 271 F.3d 1184, 1192 (9th Cir. 2001). Coworker and
third-party harassment is beyond the scope of this article. For a post-Faragher and El-
lerth case utilizing the negligence standard, see Swenson, 271 F.3d at 1192.

6. See generally Jeannine Novak, “Let’s Be Reasonable”—Resolving the Ambiguities
of the Faragher-Ellerth Affirmative Defense, 68 DEF. COUNS. J. 211 (2001); Michael Tay-
lor, Let’s Talk About Sex: A Clarification of Employer Liability for Supervisor Sexual
Harassment Under Title VII, 27 Ox1o N.U. L. REv. 607 (2001).

7. See generally Taylor, supra note 6.

8. See generally Nancy L. Abell et al., Recent Significant Developments in the Law of
Harassment, in 2002 NATIONAL EMPLOYMENT LAW CONFERENCE MANUAL 9 (NELI 2002).
See also Quantock v. Shared Mktg. Servs., Inc., 312 F.3d 899, 903 n.1 (7th Cir. 2002).

9. See generally Erin Ardale, Employer Liability for Sexual Harassment in the Wake
of Faragher and Ellerth, 9 CorNELL J.L. & PUB. PoL’Y 585 (2000). See also Idusuyi v.
Tenn. Dep’t of Children’s Servs., No. 00-6324, 2002 U.S. App. LEXIS 2463, at *4 (6th
Cir. Feb. 11, 2002).

10. See Sherwyn, supra note 4, at 48.

11. See, e.g., Leopold v. Baccarat, Inc., 239 F.3d 243, 244 (2d Cir. 2001) (affirmative
defense available “in the absence of adverse employment action”) (emphasis added); Hur-
ley v. Atlantic City Police Dep’t, 174 F.3d 95, 120 (3d Cir. 1999) (“We agree with the dissent
that Ellerth and Faragher largely eliminated the distinction between hostile work envi-
ronment claims and quid pro quo claims, focusing instead on the presence or absence of
tangible adverse employment actions.”) (emphasis added) (citing Durham Life Ins. Co. v.
Evans, 166 F.3d 139 (3d Cir. 1999)); Ocheltree v. Scollon Prods., 308 F.3d 351, 355 n.2
(4th Cir. 2002) (“To be entitled to the affirmative defense, the employer must first show
that no adverse tangible employment action was taken.”) (emphasis added) (citations
omitted); La Day v. Catalyst Tech., Inc., 302 F.3d 474, 482 (5th Cir. 2002) (requiring
showing of an “‘official act’ adverse to” the plaintiff for quid pro quo analysis to apply)
(emphasis added) (citations omitted); Idusuyi, 2002 U.S. App. LEXIS at *4 (requiring
“tangible job detriment” for imposition of automatic liability); Newton v. Cadwell Labs.,
156 F.3d 880, 883 (8th Cir. 1998) (“Because Newton’s claim does not involve either fulfilled
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clear-cut? Is it really a matter of deciding if the employee suffered from
a tangible employment action? A recent decision from the Second Cir-
cuit, Jin v. Metropolitan Life Ins. Co.,'? has suggested that the law may
not be so straightforward.

In Jin, the Second Circuit was confronted with allegations of su-
pervisory conduct that surely would have made Judge Posner’s legen-
dary woman of Victorian delicacy swoon.'® There was, however, no
allegation of any adverse employment action taken against the em-
ployee.!* She was not fired. She was not demoted. She did not receive
an undesirable reassignment. Instead, she retained the same job at the
same rate of pay with the same benefits while quietly submitting to her
supervisor’s sexual demands and demeaning conduct.'® Nevertheless,
the Second Circuit ruled that the supervisor’s conduct alone was suf-
ficiently egregious to be a “tangible employment action” subjecting the
employer to automatic liability.'® Alternatively, the Second Circuit
found that the supervisor’s failure to fulfill his threat to take adverse
action was itself an employment benefit bestowed upon the plaintiff
and, as such, also a “tangible employment action” under Faragher and
Ellerth.'” The Jin decision was clearly the product of the old maxim:
“Bad facts make bad law.”!® It has opened a Pandora’s box of potential
issues stemming from the Supreme Court’s ambiguous “tangible em-
ployment action” terminology.'®

threats or other detrimental employment action resulting from her refusal to submit to
Love’s sexual overtures,” claim is one for hostile work environment) (emphasis added);
Mallinson-Montague v. Pocrnick, 224 F.3d 1224, 1232 n.6 (10th Cir. 2000) (approvingjury
instruction requiring jury to find tangible job detriment for imposition of automatic lia-
bility); Frederick v. Sprint/United Mgmt. Co., 246 F.3d 1305, 1312 (11th Cir. 2001) (ex-
amining whether plaintiff established an “adverse ‘tangible employment action’ claim”).
See also Hartfield v. Pizza Inn, Inc., CIV. No. 02—-0097, 2002 U.S. Dist. LEXIS 17419, at
*7 (E.D. La. 2002); Church v. Maryland, 180 F. Supp. 2d 708, 726 (D. Md. 2002); Groz-
danich v. Leisure Hills Health Ctr., Inc., 25 F. Supp. 2d 953, 968 (D. Minn. 1998).

12. 310 F.3d 84 (2d Cir. 2002).

13. Baskerville v. Culligan Int’l Co., 50 F.3d 428, 431 (7th Cir. 1995) (“It is no doubt
distasteful to a sensitive woman to have such a silly man as one’s boss, but only a woman
of Victorian delicacy—a woman mysteriously aloof from contemporary American popular
culture in all its sex-saturated vulgarity—would find Hall’s patter substantially more
distressing than the heat and cigarette smoke of which the plaintiff does not complain.”).

14. There were belated allegations of pay withholding that were not considered by
the District Court to be tangible employment actions. Jin, 310 F.3d at 99-100.

15. See id. at 88—89.

16. Id. at 94-95, 98. Cf. Hatley v. Hilton Hotels Corp., 308 F.3d 473, 475 (5th Cir.
2002) (severe supervisory conduct includes inappropriate touching and aggression ana-
lyzed as hostile environment because of the absence of tangible employment action).

17. Jin, 310 F.3d at 97.

18. See Haig v. Agee, 453 U.S. 280, 319 (1981).

19. At least two district courts have cited Jin for the proposition that employers are
automatically liable whether the employee is subjected to an adverse employment action
or receives a tangible job benefit. Reed v. MBNA Mktg. Sys., Inc., 231 F. Supp. 2d 363,
372 (D. Me. 2002); Bennett v. Progressive Corp., 225 F. Supp. 2d 190, 204 (N.D.N.Y. 2002).
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I. Sexual Harassment Analysis Prior to Faragher
and Ellerth

Prior to Faragher and Ellerth, sexual harassment cases were di-
vided into two subsets: hostile work environment cases and those in-
volving quid pro quo harassment.?° Quid pro quo cases were those in
which a supervisor subjected an employee to

[ulnwelcome sexual advances, requests for sexual favors, [or] other
verbal or physical conduct of a sexual nature . . . [and] (1) submission
to such conduct [was] made either explicitly or implicitly a term or
condition of [that employee’s] employment, [or] (2) submission to or
rejection of such conduct . . . [was] used as the basis for employment
decisions affecting [that employee].?

Hostile work environment cases, on the other hand, arose when an
employee, because of his or her membership in a protected class, was
subjected to unwelcome comments or actions that were so “severe or
pervasive” that the comments or actions altered the terms and condi-
tions of the plaintiff’s employment.?? Hostile work environment cases
were, in essence, any sexual harassment case that did not meet a par-
ticular court’s criteria for quid pro quo.??

The courts of appeals, however, were split on what conduct consti-
tuted quid pro quo. Some courts, like the Seventh Circuit, held that
“empty threats” such as “sleep with me or else” constituted quid pro
quo harassment.?* Other courts required a “tangible detriment” before
a quid pro quo analysis applied.?

The courts of appeals also struggled with the implications of clas-
sifying a case as quid pro quo versus hostile environment. In hostile
environment cases, courts generally applied a negligence standard and
allowed employers to defend themselves if the employer took prompt
remedial action upon learning of the offending conduct.2é At least one

20. Ellerth, 524 U.S. at 751 (“Cases based on threats which are carried out are re-
ferred to often as quid pro quo cases, as distinct from bothersome attentions or sexual
remarks that are sufficiently severe or pervasive to create a hostile work environment.”).

21. EEOC Guidelines on Sexual Harassment, 29 C.F.R. § 1604.11(a) (2002).

22. See, e.g., Meritor Savs. Bank FSB v. Vinson, 477 U.S. 57, 67 (1986); Harris v.
Forklift Sys., 510 U.S. 17, 23—-24 (1993); Oncale v. Sundowner Offshore Servs., Inc., 523
U.S. 75, 81 (1998); Faragher, 524 U.S. at 775, 786.

23. The EEOC’s 1980 guidelines indicated that conduct that “has the purpose or
effect of unreasonably interfering with an [employee’s] work performance or creating
an intimidating, hostile or offensive working environment” was actionable. 29 C.F.R.
§ 1604.11(a).

24. See, e.g., Jansen v. Packaging Court of Am., 123 F.3d 490, 505—06 (7th Cir. 1997).
See also Karibian v. Colum. Univ., 14 F.3d 773, 778 (2d Cir. 1994) (threatened economic
loss sufficient to state quid pro quo claim).

25. See, e.g., Davis v. City of Sioux City, 115 F.3d 1365, 1367 (8th Cir. 1997); Robinson
v. City of Pittsburgh, 120 F.3d 1286, 1299 (3d Cir. 1997); Farley v. Am. Cast Iron Pipe
Co., 115 F.3d 1548, 1552 (11th Cir. 1997).

26. See, e.g., Torres v. Pisano, 116 F.3d 625, 633 (2d Cir. 1997), cert. denied, 522 U.S.
997 (1997); Hirras v. Nat’l R.R. Passenger Corp., 95 F.3d 396, 399 (5th Cir. 1996); Gary
v. Long, 59 F.3d 1391, 1398 (D.C. Cir. 1995), cert. denied, 516 U.S. 1011 (1995).
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court of appeals used a similar standard in quid pro quo cases, allowing
employers to escape liability for both forms of harassment if the em-
ployer took prompt and effective remedial action as soon as it knew or
should have known of the harassment.?” Others imposed strict liability
in quid pro quo cases, regardless of the employer’s knowledge of the
supervisor’s conduct.?®

When the Supreme Court granted certiorari in Faragher and El-
lerth, practitioners hoped that the Supreme Court would set forth clear
guidelines for the lower courts on how to classify cases and the liability
that would flow from such classifications.

II. Faragher and Ellerth

Faragher and Ellerth provided some of the guidance practitioners
were seeking. In those cases, the Supreme Court abandoned the quid
pro quo/hostile environment dichotomy and adopted a new analytical
framework for evaluating harassment claims. Under the Faragher/
Ellerth framework, the critical question is whether the supervisor’s ac-
tions culminate in a “tangible employment action.”®® If a “tangible em-
ployment action” occurs, the employer is automatically liable for the
supervisor’s harassment.?° If no “tangible employment action” occurs
and the supervisor’s conduct rises to the level of actionable hostile en-
vironment harassment under the pre-Faragher/Ellerth line of cases,
then the employer is vicariously liable for the supervisor’s harassment
unless the employer can prove that (1) it exercised reasonable care to
prevent harassment and (2) the victim unreasonably failed to avail
himself or herself of the preventive or corrective measures provided by
the employer.3!

In Ellerth, the Supreme Court was asked to

decide whether, under Title VII of the Civil Rights Act of 1964, . . . an
employee who refuses the unwelcome and threatening sexual ad-
vances of a supervisor, yet suffers no adverse, tangible job conse-
quences, can recover against the employer without showing the em-
ployer is negligent or otherwise at fault for the supervisor’s actions.>?

The Court held that employers are subject to vicarious liability for
the creation of a hostile work environment by supervisors, but, absent

27. See, e.g., Sims v. Brown & Root Indus. Servs., Inc., 889 F. Supp. 920, 925 (W.D.
La. 1995), aff’d 78 F.3d 581 (5th Cir. 1996), cert. denied, 519 U.S. 817 (1996).

28. See, e.g., Kauffman v. Allied Signal, Inc., 970 F.2d 178, 186 (6th Cir.), cert. denied,
506 U.S. 1041 (1992); Jansen, 123 F.3d at 495; Karibian, 14 F.3d at 777; Johnson v. Plastic
Packaging, Inc., 892 F. Supp. 25, 28—30 (D. Mass. 1995); Horn v. Duke Homes, Inc., 755
F.2d 599, 604—06 (7th Cir. 1985); Craig v. Y&Y Snacks, Inc., 721 F.2d 77, 80—81 (3d Cir.
1983).

29. Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 753.

30. Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765.

31. Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765.

32. Ellerth, 524 U.S. at 746—47.
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a “tangible employment action,” employers could raise an affirmative
defense to that liability.3?

The Ellerth decision turned on the Court’s interpretation of Sec-
tion 219(2) of the Restatement (Second) of Agency (1957), which de-
lineates when an employer will be liable for torts committed by an
employee outside the scope of the employee’s employment.3* Specifi-
cally, the Court relied on Section 219(2)(d), imposing liability on an
employer when an employee is “aided in accomplishing the tort by the
existence of the agency relationship.”?® The Court first noted that al-
most all workplace torts are in some way aided by the agency rela-
tionship because the workplace creates a “captive pool of potential
victims.”®® To avoid imposing de facto strict liability on employers for
coworker harassment, which is also aided by the proximity created in
the employment setting, the Court required an official act of the com-
pany before automatic liability could be imposed.?” The Court called
such official acts “tangible employment actions” and gave a number
of examples of adverse actions that affect employees sufficiently to
justify the imposition of automatic liability.?® Under Ellerth, mere
status as a supervisor does not lead to automatic employer liability.3°
An affirmative defense is available in the absence of “tangible em-
ployment action.”*°

In Faragher, the Court addressed “the circumstances under which
an employer may be held liable under Title VII . .. for the acts of a
supervisory employee whose sexual harassment of subordinates has
created a hostile work environment amounting to employment discrim-
ination.”*! As in Ellerth, the Supreme Court held that “an employer is
vicariously liable for actionable discrimination caused by a supervisor,
but subject to an affirmative defense looking to the reasonableness of
the employer’s conduct as well as that of a plaintiff victim.”*? Reiter-
ating the holding in Ellerth, the Faragher decision also noted that “[n]o
affirmative defense is available, however, when the supervisor’s ha-
rassment culminates in a tangible employment action, such as dis-
charge, demotion, or undesirable reassignment.”*?

33. Id. at 765.

34. Id. at 758.

35. Id. (citation omitted).

36. Id. at 760 (citation omitted).
37. Id. at 759-63.

38. Id. at 760-62.

39. Id. at 763.

40. Id. at 765.

41. Faragher, 524 U.S. at 780.
42. Id. at 780, 807-08.

43. Id. at 808 (citation omitted).
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III. The Case of JJin v. Metropolitan Life Ins. Co.**

Min Jin was employed by Met Life in its Broadway branch in Man-
hattan as an insurance sales agent.? Jin claimed that her direct su-
pervisor, Gregory Morabito, sexually harassed her from May 1993 until
June 1994.%6 Morabito allegedly engaged in truly egregious conduct.*’
For example, Jin claimed that she was “required” to meet privately with
Morabito every Thursday night.*® In these Thursday night meetings,
Morabito would lock his office door then “threaten her with a baseball
bat, kiss, lick, bite and fondle her, attempt to undress her, physically
force her to unzip his pants and fondle him, push against her with his
penis exposed, and ejaculate on her.”*® Despite the egregiousness of the
alleged conduct, Jin never complained to any of the officials designated
in Met Life’s sexual harassment policy.*°

Unfortunately for Met Life, the appalling nature of Morabito’s con-
duct cried out for justice to be served. If the Second Circuit analyzed
the case under the hostile work environment framework, Met Life
would have been able to assert facts sufficient to prove the Faragher
and Ellerth affirmative defense. Indeed, the Jin jury found just that:
Jin was sexually harassed, but imposed no liability because Jin failed
to use the company’s complaint procedure.?!

Restrained by the Faragher and Ellerth affirmative defense appli-
cable to hostile environment cases, the Second Circuit semantically
postured the case in a way that would allow the court to impose vicar-
ious liability on Met Life despite Jin’s own failure to take advantage of
the protections available to her.’2 Under Faragher and Ellerth, Jin had
to experience a “tangible employment action” for there to be automatic
vicarious liability without the possibility of an affirmative defense. To
accomplish this, the Second Circuit opined that Morabito used his su-
pervisory authority to impose “the added job requirement that she sub-
mit to weekly sexual abuse in order to retain her employment.”3 More-
over, Morabito’s failure to terminate Jin, according to the Court, was
itself an employment “benefit” resulting from Jin’s submission and,
therefore, also fell within the rubric of a “tangible employment ac-
tion.”®* In essence, the Court ruled that because Morabito was a su-
pervisor who threatened to fire a subordinate if she did not submit to

44. 310 F.3d 84 (2d Cir. 2002).
45. Id. at 88.

46. Id.

47. See id. at 88—89.

48. Id. at 88.

49. Id. at 88-89.

50. Id. at 90.

51. Id.

52. See supra note 33 and accompanying text.
53. Id. at 94.

54. Id. at 97.
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his demands for demeaning sexual acts, that alone was sufficient for
vicarious liability.?® Unfulfilled threats thus became the legal equiva-
lent of “anti-matter” in modern physics.

If the Second Circuit’s reasoning is correct and a supervisor’s re-
peated demands for sex acts alone is sufficient to constitute a “tangible
employment action,” the distinction that the Supreme Court sought to
draw between supervisory actions that culminated in a tangible act of
the employer and the actions of supervisors that do not result in ulti-
mate action by the employer is lost. Indeed, if the Second Circuit’s rea-
soning is correct, environmental harassment by a supervisor will be
relegated to talking dirty and gratuitous groping—and even then it is
a short step to an implied threat and an anti-tangible employment ac-
tion such as occurred in Jin.5¢ As a practical matter, there is no way to
reconcile Jin with Ellerth and Faragher.

IV. Questions Left Open by Faragher and Ellerth

In case after case decided under Title VII of the Civil Rights Act of
1964,%" courts utilizing the McDonnell Douglas v. Green®® test have
consistently used the phrase “adverse employment action” to categorize
the type of employment decision an employee must experience before
the employee can state a claim for disparate treatment discrimina-
tion.’® While many courts have struggled to determine exactly what
does and does not constitute an “adverse employment action,” courts
have uniformly agreed that something detrimental to the employee
must occur before Title VII liability can be triggered.°

55. See id. at 98.
56. This was a result the Faragher Court undoubtedly hoped to avoid through the
employer affirmative defenses. “[I]f the ‘aid’ may be the unspoken suggestion of retalia-

tion by misuse of supervisory authority, the risk of automatic liability is high.” Faragher,
524 U.S. 775, 804.

How far from the course of ostensible supervisory behavior would a company
officer have to step before his orders would not reasonably be seen as actively
using authority? Judgment calls would often be close, the results would often
seem disparate even if not demonstrably contradictory, and the temptation to
litigate would be hard to resist. We think plaintiffs and defendants alike would
be poorly served by an active-use rule.

Id. at 805.

57. 42 U.S.C. §§ 2000e—2000e-17 (2000).

58. 411 U.S. 792 (1973).

59. See, e.g., Clark County Sch. Dist. v. Breeden, 532 U.S. 268, 273 (2001); St. Mary’s
Honor Ctr. v. Hicks, 509 U.S. 502, 506—07 (1993).

60. See, e.g., Haddon v. Executive Residence, 313 F.3d 1352, 1362—63 (Fed. Cir. 2002)
(detailing rulings of other circuits on what constitutes an adverse employment action and
concluding that the plaintiff must show more than a short suspension without loss of pay
to state a claim); Marrero v. Goya of Puerto Rico, Inc., 304 F.3d 7, 24-25 (1st Cir. 2002)
(requiring tangible adverse action rather than feeling of being stigmatized or punished);
Markel v. Bd. of Regents of the Univ. of Wis. Sys., 276 F.3d 906, 911-12 (7th Cir. 2002)
(listing cases emphasizing the need for materially adverse change in an employee’s terms
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In Faragher and Ellerth, however, the Supreme Court used a new
phrase—“tangible employment action”—and listed a number of ad-
verse employment actions to illustrate its meaning.®! But there is
nothing in either majority opinion that would offer an insight into
whether the substitution of “tangible” for “adverse” was intended to
be significant.

Far from creating a bright line test® to guide lower courts, it ap-
pears that the only question truly answered by the Faragher and El-
lerth decisions is how courts should deal with cases in which an em-
ployee refuses to submit to a supervisor’s demand for sexual favors and
the employee suffers a traditional adverse employment action such as
termination or demotion.

The ambiguous wording chosen by the U.S. Supreme Court—
“tangible employment action”—has raised three new issues that lower
courts now must address:

1. If an employee refuses to submit to a supervisor’s demands and
nothing bad happens, should the case be evaluated using the au-
tomatic liability or hostile environment analysis?

2. If an employee submits to a supervisor’s demands and nothing bad
happens, should the case be evaluated using the automatic liabil-
ity or hostile environment analysis?

3. If an employee submits to a supervisor’s demands and the em-
ployee receives a benefit, like a promotion, should the case be
evaluated using the automatic liability or hostile environment
analysis?

and conditions of employment before an adverse employment action can be found); Gag-
non v. Sprint Corp., 284 F.3d 839, 850 (8th Cir. 2002), cert. denied, 123 S. Ct. 491 (2002)
(adverse employment action requires “a tangible change in working conditions that pro-
duces a material employment disadvantage”) (quoting Spears v. Mo. Dep’t of Corr., 210
F.3d 850, 853 (8th Cir. 2000)). See generally Abell, supra note 8, at 9 (opining that the
Supreme Court used “‘tangible employment action’ interchangeably with the term ‘ad-
verse employment action’”).

61. Ellerth, 524 U.S. at 744; Faragher, 524 U.S. at 808. The use of examples in which
the plaintiff suffered harm to illustrate the kinds of employment actions that could lead
to the imposition of automatic liability on the employer flows naturally from the question
presented in Ellerth; i.e., what is an employer’s liability for a supervisor’s harassment
when the plaintiff “suffers no adverse, tangible job consequences.” Ellerth, 524 U.S. at
747 (emphasis added). Those examples are also consistent with other language connoting
adverse consequences used by the Court such as “threat,” “against,” “injury,” and “harm.”
See infra notes 86—95.

62. In his dissent, Justice Scalia advocated the creation of a truly bright line rule:

A supervisor’s threat to take adverse action against an employee who refuses
his sexual demands, if never carried out, may create a hostile work environ-
ment, but that is all. Cases involving such threats, without more, should there-
fore be analyzed as hostile work environment cases only. If, on the other hand,
the supervisor carries out his threat and causes the plaintiff a job detriment,
the plaintiff may have a disparate treatment claim under Title VII.

Ellerth, 524 U.S. at 770 n.3 (Scalia, J., dissenting) (citing E. Scalia, The Strange Career
of Quid Pro Quo Sexual Harassment, 21 HARvV. J. L. & PuB. PoL’y 307, 309—-14 (1998)).
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The remainder of this article explains why each of these open is-
sues should be analyzed utilizing the hostile environment framework.

V. Analysis of Open Issues: In the Absence of Tangible
Job Detriment, Sexual Harassment Cases Should Be
Evaluated Using the Traditional Hostile Work
Environment Framework and Affirmative Defenses
Established in Faragher and Ellerth

Following Faragher and Ellerth courts on both ends of the spec-
trum have gone to great strides to ignore the rulings. Some that hoped
for a simple negligence test have essentially disregarded the new an-
alytical framework and ruled for employers utilizing the old “prompt
remedial action” approach; an analysis that no longer applies if the
victim acted reasonably.®® Courts that wanted automatic liability for
supervisory conduct in all situations have employed semantic gymnas-
tics to posture cases to avoid completely the affirmative defenses.®*

A. Public Policy Considerations Behind Faragher and Ellerth

From a public policy standpoint, the goal of both Faragher and
Ellerth was to enforce Title VII's “primary objective”; namely, to influ-
ence conduct so that harm is avoided in the first instance.%® The Su-
preme Court considered an entire continuum of liability ranging from
simple negligence to strict liability.?® The Court decided to impose un-
conditional strict liability on employers when supervisor harassment
culminates in a “tangible employment action,” while making that lia-
bility conditional (subject to an affirmative defense) when no “tangible
employment action” results.®” This standard was more a product of pol-
icy considerations than the application of some congressional or stat-
utory polestar.®

63. See, e.g., Indest v. Freeman Decorating, Inc., 164 F.3d 258, 263 n.6 (5th Cir. 1999).
See generally John H. Marks, Smoke, Mirrors, and the Disappearance of “Vicarious” Li-
ability: The Emergence of a Dubious Summary-Judgment Safe Harbor for Employers
Whose Supervisory Personnel Commit Hostile Environment Workplace Harassment, 38
Hous. L. REv. 1401, 142237 (2002) (bemoaning the use of the second prong of the affir-
mative defense by “pro-employer” courts to avoid employer liability).

64. See Jin, 310 F.3d 84, 93.

65. Faragher, 524 U.S. at 805-06 (“Although Title VII seeks ‘to make persons whole
for injuries suffered on account of unlawful employment discrimination,’. . . its ‘primary
objective,’” like that of any statute meant to influence primary conduct, is not to provide
redress but to avoid harm.”) (quoting Albermarle Paper Co. v. Moody, 422 U.S. 405, 417—
18 (1975)).

66. Id., 524 U.S. at 776.

67. Id. at 778. It is likely that a majority of the Court did not want to overrule Meritor
and therefore avoided imposing automatic liability in all cases (an outcome explicitly
rejected in Meritor) through the possibility of an affirmative defense in certain circum-
stances. Id.

68. Indeed, the dissenting opinion of Justices Thomas and Scalia in Ellerth criticizes
the Court majority for engaging in “willful policymaking, pure and simple.” Ellerth, 524
U.S. at 772 (Thomas, J., dissenting).
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The Supreme Court’s use of “tangible employment action” as the
test for automatic liability requires official employer involvement in the
injury before automatic liability can be imposed.®® When a “tangible
employment action” is at issue, a “company act” is involved and the
employer knew or should have known that the supervisor was taking
a particular action.”® As the Court noted, tangible employment actions
generally are “documented in official company records, and may be sub-
ject to review by higher level supervisors.””! The employer, then, has
the opportunity to detect unlawful harassment underlying the employ-
ment action even absent a complaint by the affected employee. More-
over, the rationale for holding an employer automatically liable when
a supervisor’s harassment culminates in discharge, demotion, or other
unfavorable employment action is that the supervisor, by taking such
official action that injures an employee, becomes the employer’s
“proxy”: “he ‘merges’ with the employer, and his act becomes that of the
employer.””? The “company action” is tainted by the supervisor’s con-
duct and liability results.”

A threat, by its very nature, is not the sort of official company act
for which the Supreme Court deemed it appropriate to hold an em-
ployer strictly liable. Indeed, the Ellerth decision expressly sought to
avoid imposition of automatic liability unless there was an “official act
of the enterprise,” an act that usually would be documented in company
records and about which the employer would be aware by virtue of the
action taking place.” An “official company act” is, by its very nature,
something within the control of the employer and falls under the em-
ployer’s duty to take reasonable steps to ensure that its employees do
not suffer harm at the employer’s hand.” As a practical matter, a su-
pervisor’s threat, like other inappropriate workplace conduct fre-
quently at issue in harassment cases, is not the type of action that can
easily be reviewed by the employer in the absence of a complaint by
the victimized employee. Indeed, a threat alone may not be detected by
higher management unless that threat is reported by the affected em-
ployee or another witness. Consequently, if a victim is only confronted
by a threat, the employer will not have an opportunity to investigate,
correct the problem, and provide an effective remedy to the victim ab-
sent notice. The result is the same whether the employee submits or

69. Id. at 762.

70. See id. This is a standard reminiscent of the negligence standard set forth in
prior decisions and still used with respect to coworker and third-party harassment.

71. Ellerth, 524 U.S. at 762.

72. Faragher, 524 U.S. at 790 (citing Kotcher v. Rosa & Sullivan Appliance Ctr., Inc.,
957 F.2d 59, 62 (2d Cir. 1992)).

73. See Ellerth, 524 U.S. at 762.

74. Id. at 762-63.

75. See id.



74 19 THE LABOR LAWYER 63 (2003)

refuses to submit. If nothing happens to the employee, there is, by def-
inition, no action for the company to review for improper motive.”®

In the absence of an “official company act,” which is by definition
solely the responsibility of the employer, the Supreme Court expressly
recognized that both parties—the employer and the employee—have
responsibilities to ensure that situations of harassment do not occur or
are nipped in the bud.”” On one hand, the employer has a duty to take
affirmative steps to prevent violations from occurring and to facilitate
the complaint or concerns.”® Thus, the first prong of the affirmative
defense gives credit to employers that take reasonable steps to prevent
violations and further gives employers the incentive to prevent harm
by screening, training, and monitoring the performance of supervisors
to avoid liability for its supervisors’ actions.” On the other hand, the
employee has a corresponding obligation to take affirmative steps to
avoid harm.?° Thus, the second prong of the affirmative defense ad-
dresses the “equally obvious policy” that victims have a duty “‘to use
such means as are reasonable under the circumstances to avoid or min-
imize their damages.””®! The second prong encourages employees to
blow the whistle before the workplace conduct becomes so severe or
pervasive that it alters the employee’s working conditions causing ac-
tionable injury.

The Supreme Court warned lower courts that in evaluating claims
of harassment:

If the victim could have avoided harm, no liability should be found
against the employer who had taken reasonable care, and if damages
could reasonably have been mitigated no award against a liable em-
ployer should reward a plaintiff for what her own efforts could have
avoided.52

76. As a practical matter, a supervisor’s inaction cannot be a reviewable company
action.

77. Ellerth, 524 U.S. at 762.

78. Faragher, 524 U.S. at 806.

79. Id. at 803, 806.

It would therefore implement clear statutory policy and complement the Gov-
ernment’s Title VII enforcement efforts to recognize the employer’s affirmative
obligation to prevent violations and give credit here to employers who make
reasonable efforts to discharge their duty. Indeed, a theory of vicarious liability
for misuse of supervisory power would be at odds with the statutory policy if
it failed to provide employers with some such incentive.

Id. at 806.

80. Id.

81. Id. (quoting Ford Motor Co. v. EEOC, 458 U.S. 219, 231 n.15 (1982)). “If the
victim could have avoided harm, no liability should be found against the employer who
had taken reasonable care, and if damages could reasonably have been mitigated no
award against a liable employer should reward a plaintiff for what her own efforts could
have avoided.” Id. at 807.

82. Id.
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In Jin, for example, had the plaintiff complained in a timely fash-
ion, an intolerable situation could have been avoided. The Jin ruling,
therefore, is at odds with the policy considerations espoused in Ellerth
and Faragher because “no award against a liable employer should re-
ward a plaintiff for what her own efforts could have avoided.”®?

B. Scenario 1—Refuse and Nothing Happens

Arguably the most clear-cut of the three open issues is the ques-
tion of the proper characterization of cases in which a supervisor
makes a threat, the subordinate refuses, and nothing happens to the
subordinate. Because Ellerth itself involved unfulfilled threats, such
a case undoubtedly should be analyzed under the hostile environment
framework.5

In Ellerth, the Supreme Court evaluated how lower courts should
treat cases in which a trier of fact could find that a supervisor had
threatened to retaliate against an employee if the employee denied the
supervisor’s sexual advances, but the threats were never actually car-
ried out or fulfilled by the employer.8® The Court specifically framed the
issue to be decided in terms of an employer’s liability for a supervisor’s
threatening conduct when the employee “suffers no adverse, tangible
job consequences.”®® The Court held: “[blecause Ellerth’s claim involves
only unfulfilled threats, it should be categorized as a hostile work en-
vironment claim which requires a showing of severe or pervasive con-
duct” before an actionable claim arises.?”

Thus, in cases such as Ellerth in which a supervisor’s threats are
unfulfilled so that there is no official company act upon which to base
the imposition of automatic liability, courts should determine whether
a plaintiff was subjected to unwelcome conduct because of the plain-
tiff’s membership in a protected class, and whether that unwelcome
conduct was so severe or pervasive that it altered the plaintiff’s terms
or conditions of employment, creating a hostile work environment.®® If,
and only if, the conduct at issue rises to the level of a hostile work
environment, a court confronted with evidence of unfulfilled threats
should determine whether or not the employer can prove the affirma-
tive defense established in Faragher and Ellerth.

C. Scenario 2—Submit and Nothing Happens
Unlike a case in which a subordinate rebuffs a supervisor’s ad-
vances so that there are few sordid facts other than the mere threats

83. Id.

84. Ellerth, 524 U.S. at 742.

85. Id. at 751.

86. Id. at 747 (emphasis added).

87. Id. at 754 (emphasis added) (citing Oncale v. Sundowner Offshore Servs., Inc.,
523 U.S. 75, 81 (1998); Harris v. Forklift Sys., Inc., 510 U.S. 17, 21 (1993)).

88. Harrls 510 U.S. at 21.
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themselves, a case in which an employee actually submits to the over-
tures of a supervisor poses a greater likelihood that egregious facts will
come before the court, thereby prejudicing the employer in the eyes of
that court. Such was the case with Jin.? Jin’s allegations about the
conduct at a large, well-known company were repugnant.®’ Despite the
sordid facts, however, the analytical framework of Ellerth and Faragher
still should have been applied. Under that analytical framework, the
case should have been evaluated by the Second Circuit as a hostile work
environment case because there was no tangible employment action
taken against Jin.?!

As both the Ellerth and Faragher decisions acknowledge, “[w]hen
a person with supervisory authority discriminates in the terms and
conditions of subordinates’ employment, his actions necessarily draw
upon his superior position over the people who report to him, or those
under them . . . . 72 Unlike cases involving discharge, demotion, unfa-
vorable reassignment, or the other tangible employment actions enu-
merated by the Supreme Court, if an employee submits and nothing
happens, the employer itself has not done anything.®® Thus, the em-
ployer has not had the opportunity to review and evaluate the super-
visor’s action.

To find automatic liability in such a case would require a court, like
the Second Circuit in Jin, utterly to ignore the public policy concerns
expressed by the Supreme Court in Ellerth: by imposing unconditional
strict liability for harassment that culminates in some personnel ac-
tion, employers will have a greater incentive to review and monitor
their supervisors’ official decisions and actions.®* Where no such action
is taken by the supervisor, that policy consideration is not present. In
cases of unfulfilled job threats, there is no action to be documented
and/or reviewed by the employer.”® Consequently, the employer may
never know of the supervisor’s misconduct. This may be the reason that

89. See 310 F.3d at 84, 88—89.

90. See id.

91. Faragher, 524 U.S. at 807; Ellerth, 524 U.S. at 765.

92. Faragher, 524 U.S. at 803; see Ellerth, 524 U.S. at 760 (“The aided in the agency
relation standard, therefore, requires the existence of something more than the employ-
ment relation itself.”).

93. Lower courts, including the Second Circuit, have used the absence of official
company acts as grounds for refusing to impose automatic liability in cases involving
alleged constructive discharge. Caridad v. Metro N. Commuter R.R., 191 F.3d 283, 294
(2d Cir. 1999) (constructive discharge not tangible employment action because “unlike
demotion, discharge, or similar economic sanctions, an employee’s constructive discharge
is not ratified or approved by the employer”). See also Mosher v. Dollar Tree Stores, Inc.,
240 F.3d 662, 667 n.6 (7th Cir. 2001) (same).

94. Ellerth, 524 U.S. at 764.

95. Id. at 762 (“A tangible employment decision requires an official act of the enter-
prise, a company act. The decision in most cases is documented in official company re-
cords, and may be subject to review by higher level supervisors.”).
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the Supreme Court marginally retreated from the unconditional strict
liability standard many employees’ rights advocates sought.

In the specific context of unfulfilled threats by a harassing super-
visor, the reciprocal obligations of the employer (to take affirmative steps
to prevent harm) and the employee (to take advantage of the employer’s
affirmative steps to avoid harm) are well served by excluding unfulfilled
threats from the definition of “tangible employment action” and thus af-
fording the employer the opportunity to assert the affirmative defense
in the event the supervisor’s conduct rises to the level of actionable ha-
rassment. First and foremost, conditioning employer liability on the em-
ployee’s reasonable use of an effective anti-harassment procedure would
provide the employee a substantial incentive to report the conduct
and/or the threat before it is repeated or fulfilled. This would help the
employee avoid further harm and would provide the employer an oppor-
tunity to correct the supervisor’s behavior or strip him of his supervisory
authority so that it could not be misused again.

Encouraging employees to report conduct and threats by a harass-
ing supervisor also would afford the employer an opportunity to remedy
whatever damage had been caused in as timely and effective a manner
as possible. It is in no one’s interest to allow a supervisor’s threats and
harassment to persist unreported as happened in <Jin, only to be iden-
tified in litigation months or years later, after the opportunity for ef-
fective remediation has long since passed.

Moreover, imposing automatic liability on an employer when an
employee submits to a supervisor’s demands and threats are never ful-
filled creates a heightened likelihood for abuse. In essence, if unfulfilled
threats are enough, any employee involved in a consensual sexual affair
with a supervisor could state a claim that potentially would impose
automatic liability on the employer by merely alleging that the em-
ployee participated in the affair out of fear for his or her job. In such a
classic case of “he said/she said,” the employer should have an oppor-
tunity to defend itself from liability for a supervisor’s alleged action of
which the employer is unlikely to have had notice because of the lack
of an official company act.

The Jin court went a step further, finding that the supervisor’s
failure to fulfill his threat was not an unfulfilled threat, but was instead
a “benefit.”® The Jin court sought to distinguish Ellerth on the grounds

96. Jin, 310 F.3d 84, 97.

The key difference in this case is the claim that Jin was required to submit to
sexual acts and that Morabito used that submission as a basis for granting
her a job benefit (her continued employment). This is substantially different
from the type of unfulfilled threat alleged in Ellerth, where no job benefit was
granted or denied based on the plaintiff’s acceptance or rejection of her su-
pervisor’s advances.

Id.
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that Ellerth was not a submission case.’” But the Jin court seemingly
ignored the case underlying the Ellerth analysis, Meritor Savings Bank
v. Vinson.%

Meritor involved a plaintiff who submitted to a supervisor’s sexual
advances and never experienced an adverse employment action.”® In
Meritor, the plaintiff alleged that she had an affair with her supervisor
because she was afraid if she did not submit she would lose her job.%
The Court held that based on the limited facts presented, the plaintiff
might have a claim under a hostile work environment theory of sexual
harassment and, in hostile environment cases, an employer is not au-
tomatically liable for supervisory conduct.!°* The Ellerth Court ex-
pressly acknowledged that “we are bound by our holding in Meritor that
agency principles constrain the imposition of vicarious liability in cases
of supervisory harassment” and admitted that the Court was not chang-
ing the Meritor ruling because “Congress has not altered Meritor’s rule
even though it has made significant amendments to Title VII in the
interim.”%? Under the Second Circuit’s reasoning in Jin, however, Mer-
itor would essentially be overruled and all submission cases would re-
sult in automatic liability, whether the employee received a benefit, had
harm inflicted, or, as in Jin, nothing happened at all.

The Second Circuit’s reasoning in Jin also runs afoul of the
Supreme Court’s warning in Faragher that damages should not be
awarded to a victim who could have avoided harm.!?® In a case in
which an employee submits instead of complaining, the court should
analyze whether the employer had taken preventative measures and
whether the victim could have avoided or mitigated damages by tak-
ing advantage of those measures.'° In cases in which a reasonable
complaint procedure had been established and disseminated, the vic-
tim should be able to avoid harm simply by complaining and should
not be rewarded for sitting back and quietly submitting to avoidable
abuse.

This outcome does not materially disadvantage the employee who
has been harassed by a supervisor. If the conduct can be proven, lia-
bility follows, subject only to the employer’s meeting its evidentiary
burden of proving that it had a proactive and responsible policy, which
the plaintiff unreasonably failed to utilize.'

97. Id.
98. 477 U.S. 57 (1986). Meritor was, of course, the case that created a cause of
action for hostile work environment sexual harassment.
99. Id. at 60. To the contrary, Vinson received promotions during the course of her
affair. Id.
100. Id.
101. Id. at 73.
102. Ellerth, 524 U.S. at 763—64. See Faragher, 524 U.S. at 804 n.4.
103. Faragher, 524 U.S. at 807.
104. Id.
105. Id.
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D. Scenario 3—Submit and Get Benefit

Perhaps the most difficult question left open by the Court is the
situation in which an employee submits to sexual harassment and
thereafter receives a benefit, such as a promotion, favorable reassign-
ment, or raise.'’® Has the employee suffered a tangible employment
action sufficient to impose automatic liability on the employer? These
beneficial actions are, by definition, official company acts. But they are
not the kinds of actions that result in an “injury” contemplated by the
Supreme Court.!*” Focusing on the lack of injury from the official act
of the employer and the strong potential for abuse in the event of con-
sensual affairs gone bad, strong policy considerations favor review un-
der the hostile work environment framework.

Although the Ellerth Court did not delineate fully what it meant
by “tangible employment action,” the language of the court implies that
the Court was thinking solely of adverse actions. First, the Court posed
the question before it in terms of a supervisor’s “threats.”'%® By defi-
nition, the word “threat” connotes an adverse action.'®

Second, in evaluating when a supervisor is “aided in” harassing an
employee by the employment relationship under agency principles, the
Supreme Court couched its findings in terms of employment actions
taken “against” a subordinate.!!® Like the word “threat,” the word
“against” connotes an adverse action.!!

106. As previously noted, the Second Circuit postured the Jin case as a “benefit”
case, finding that the supervisor’s failure to fulfill his threat was itself an employment
benefit. Jin, 310 F.3d 84, 97. See supra note 95.

107. Ellerth, 524 U.S. at 762.

108. Id. at 754 (“We must decide, then, whether an employer has vicarious liability
when a supervisor creates a hostile work environment by making explicit threats to alter
a subordinate’s terms or conditions of employment, based on sex, but does not fulfill the
threat.”) (emphasis added).

109. See generally BLACK’'S LAW DICTIONARY 1327 (5th ed. 1979) (defining “threat”
as “[a] communicated intent to inflict physical or other harm on any person or on property.
A declaration of an intention to injure another or his property by some unlawful act.”)
(emphasis added). See also Spriggs v. Diamond Auto Glass, 242 F.3d 179, 186 (4th Cir.
2001) (distinguishing so called quid pro quo claims involving realized threats of adverse
employment actions from hostile work environment claims) (citing Ellerth, 524 U.S. at
751, 753-54).

110. Ellerth, 524 U.S. at 760.

At the outset, we can identify a class of cases where, beyond question, more
than the mere existence of the employment relation aids in commission of the
harassment: when a supervisor takes a tangible employment action against
the subordinate. Every [flederal [clourt of [a]ppeals to have considered the
question has found vicarious liability when a discriminatory act results in a
tangible employment action.

Id. (emphasis added) (citing Sauers v. Salt Lake County, 1 F.3d 1122, 1127 (10th Cir.
1993) (“‘If the plaintiff can show that she suffered an economic injury from her supervi-
sor’s actions, the employer becomes strictly liable without any further showing . . .."”)).
See also id. at 762—63 (“Whatever the exact contours of the aided in the agency relation
standard, its requirements will always be met when a supervisor takes a tangible em-
ployment action against a subordinate.”) (emphasis added).

111. See generally BLACK’S LAW DICTIONARY 57 (5th ed. 1979) (defining “against” as
“laldverse to; contrary”) (emphasis added).
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Third, the Supreme Court defined “tangible employment action” in
terms of unfavorable changes to an employee’s employment.!!? In de-
fining “tangible employment action,” the Court gave examples to illus-
trate what does not constitute a tangible employment action.''® For
example, one case cited by the Court to illustrate what is not a tangible
employment action involved a demotion without change in pay, bene-
fits, duties, or prestige.!1* If a demotion that does not result in economic
harm to the employee would not constitute an actionable tangible em-
ployment action, how could a promotion that results in an economic
benefit to the employee result in automatic liability?

Fourth, in holding that a tangible employment action provides the
necessary link between the supervisor’s conduct and the employer to
warrant automatic liability, the Supreme Court relied upon the “in-
jury” inflicted upon the employee by a tangible employment deci-
sion.!'® Again, the Court’s language connotes an adverse action by the
employer.!16

Fifth, the hostile environment affirmative defenses stem from the
traditional agency view that agents have an obligation to use reason-
able care to avoid “harm.”!'” Gaining a benefit, like a promotion, by
definition does not constitute “harm” inflicted by an official act of the
employer.!1®

Finally, there is no logical reason for imposing automatic liability
when an employee submits and receives a benefit, but providing an
employer an affirmative defense in the event an employee submits and
no tangible employment action is taken. The “harm” to the employee—
submission to unwanted sexual attention from a supervisor—is the
same in both instances. Likewise, the remedy in both instances is for

112. Ellerth, 524 U.S. at 761 (defining tangible employment action as “a significant
change in employment status, such as hiring, firing, failing to promote, reassignment
with significantly different responsibilities, or a decision causing a significant change in
benefits”) (citing Crady v. Liberty Nat’'l Bank & Trust Co. of Ind., 993 F.2d 132, 136 (7th
Cir. 1993) (“A materially adverse change might be indicated by a termination of employ-
ment, a demotion evidenced by a decrease in wage or salary, a less distinguished title, a
material loss of benefits, significantly diminished material responsibilities, or other in-
dices that might be unique to a particular situation.”)).

113. Id.

114. Id. (citing Kocsis v. Multi-Care Mgmt., Inc., 97 F.3d 876, 887 (6th Cir. 1996)).

115. Id. at 761-62 (“When a supervisor makes a tangible employment decision,
there is assurance the injury could not have been inflicted absent the agency relation. A
tangible employment action in most cases inflicts direct economic harm.”) (emphasis
added). See also id. at 765 (“No affirmative defense is available, however, when the su-
pervisor’s harassment culminates in a tangible employment action, such as discharge,
demotion, or undesirable reassignment.”); Faragher, 524 U.S. at 808.

116. By definition, an “injury” does not result from a “benefit.” See generally BLACK’S
LAw DICTIONARY 706 (5th ed. 1979) (defining “injury” as “[alny wrong or damage done to
another . ..”).

117. Faragher, 524 U.S. at 806—07.

118. See generally BLACK’S LAW DICTIONARY 646 (5th ed. 1979) (defining “harm” as
“[t]he existence of loss or detriment . ..”) (emphasis added).
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the unlawful action of the supervisor, as opposed to the harmful em-
ployment impact caused by an official company act. As such, the anal-
ysis applied in each instance should culminate in the same result.
Unlike a case involving an adverse employment action when the
supervisor uses the power associated with his or her position with the
company to harm the plaintiff for rebuffing sexual advances, the power
nexus between the misconduct and the promotion does not have to re-
sult in automatic liability to vindicate the policies of Title VII. Pre-
sumptive liability—subject to the Faragher and Ellerth affirmative de-
fense—is sufficient. The policy concerns of Faragher and Ellerth would
still be achieved because the employer would still have incentives to
take affirmative steps to prevent harassment from occurring and the
victim would have equal incentive to report the supervisor’s conduct to
avoid engaging in a voluntary, yet unwelcome, sexual relationship.

VI. Conclusion

The Supreme Court’s decisions in Faragher and Ellerth did provide
useful guidance on how courts should analyze sexual harassment cases.
The decisions also set forth the important and practical policy consid-
erations underlying that analysis.

Unfortunately, the Supreme Court’s diction left open a number of
issues with which the lower courts must struggle. One of those open
issues is the question of what the Court really meant by the phrase
“tangible employment action.” Because of the practical policy consid-
erations set forth in Faragher and Ellerth, “tangible employment ac-
tion” should be construed as a tangible, adverse employment action.
Thus, if a supervisor makes a threat against a subordinate and fulfills
the threat, automatic liability attaches. If the threat is not fulfilled, the
employer should still have an opportunity to prove the Faragher and
Ellerth affirmative defense, even in cases involving appalling allega-
tions such as those before the Second Circuit in Jin v. Metropolitan Life
Ins. Co. Holding an employer automatically liable in the absence of
adverse employment action against an employee required the Second
Circuit in Jin completely to ignore the careful balancing of policy con-
cerns set forth in Faragher and Ellerth.



