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Can’t make it to the Ameri-
can Payroll Association’s 22nd
Annual Congress next week
in Nashville? The next best
thing is following BNA’s free
daily coverage of the general
sessions and selected work-
shops online at http://
www.bna.com/payroll/apa2004.

DOL Issues Final Overtime Exemption Rules

he Department of Labor has released its long-awaited revisions to the over-

time provisions of the Fair Labor Standards Act. The new rules, with their
numerous modifications to the proposed rules announced March 2003, will
present some major changes to the way in which employers distinguish be-
tween nonexempt employees—those who are subject to the minimum wage
and overtime provisions of the FLSA—and exempt employees—those who are
not subject to those provisions. The rules become effective in 120 days.

$455 Minimum Weekly Standard Salary

As in the proposed rules offered last year, there will be only one “standard”
test for determining most employee’s exempt status. The current “long” and
“short” tests will be eliminated. Generally, the new standard test includes the
salary-level requirement that an employee be paid a minimum of $455 per
week—or $23,660 per year. Last year’s proposal had set a $425 per week mini-
mum.

® Exempt executives under the new rules must have the authority to hire or
fire other employees, a requirement currently not a part of the “short test.”

m Other than the new higher salary requirement, the administrative exemp-
tion remains essentially unchanged.

® The new rules for professionals drop the proposed definition that would
have allowed for the acquiring of “advanced knowledge” through a combina-
tion of experience and “prolonged course of instruction.”

Flow charts illustrating the exemptions are included in a special PAG
Newsletter Part 2 with this issue.

The rules clarify the status of many industry-specific workers, exempting
inside sales workers, insurance claims adjusters, and funeral directors from
overtime, while guaranteeing that first responders and veterans get overtime.

Exempt at $100,000

An employee earning a minimum of $100,000 a year generally will be ex-
empt from overtime if the employee primarily performs office or nonmanual

Continued on next page.

New Exemption Rules Examined During Audio Conference

NA offers an audio conference, ‘“Updating the FLSA: What You

Need to Know About Overtime Pay Rules and Duties Tests (and
Other FLSA Issues),” on Wednesday, April 28, 2004. Labor and em-
ployment law experts from the law firm Alston & Bird are featured
speakers at the conference, which is scheduled for 2:00 p.m.-3:15 p.m.
ET. Register securely online at https:/ww4.premconf.com/webrsvp
(use code 41819), or call toll-free at 888-605-5063. Lines are open from
9:30 a.m. to 5:30 p.m. ET.
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Continued from previous page.

work and customarily and regularly
performs at least one of the exempt
duties or responsibilities of an ex-
empt executive, administrative, or
professional employee.

Pay Docking for Discipline

Under the new rules, an employ-
ee’s exempt status will not be jeopar-
dized by unpaid disciplinary suspen-
sions of one or more full days im-
posed in good faith for workplace
conduct rule infractions. Currently,
such deductions are violations of the
salary-basis requirement for exempt
employees.

In response to situations in which
employers inadvertently make im-
proper deductions to an exempt em-
ployee’s salary, the new rules create a
new safe harbor. Under this provision,
an employer can avoid the conse-
quence of a misclassification rippling
throughout the company by (1) estab-
lishing a company policy prohibiting
improper deductions, (2) reimbursing
the employee, and (3) making a
“good faith commitment to comply in
the future,” according to DOL.

DOL has posted the full-text of the
rules, a preamble, fact sheets, and a
news release at |http://www.dol.gov|

Reactions to Rules Mixed

While Republicans in Congress
hailed the final rules as making ‘“‘sig-
nificant improvements over the pro-
posed rules,” Democrats said the rule
still causes workers to lose their over-
time eligibility, although the Labor
Department had removed some of the
most obvious troublesome provisions
in its proposed rule.

Democrats said they are con-
cerned about exemptions in the final
rule for specific categories of work-
ers, such as funeral directors, com-
puter network operators, or database
administrators. “Given this adminis-
tration’s track record, I remain skep-
tical and will need to read the fine
print,” said Sen. Tom Harkin (D-
Iowa). Support for Harkin’s amend-
ment to ban DOL from making any
rule that would render an existing
overtime eligible worker exempt is
holding up passage of an export tax
bill (S. 1637).

Senate Minority Leader Thomas
Daschle (D-S.D.) appeared a bit more
upbeat about the proposal. “I have to
assume this is at least a good start,”
he said.

The National Restaurant Associa-
tion Federal Relations Vice President
Rob Green praised the rule, but he
also said it is ‘“not perfect.” “You
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never get everything you ask for,”
Green told BNA. “On balance, it’s
fair.”

AFL-CIO Legislative Director Bill
Samuel pointed out that the adminis-
tration made “explicit changes” be-
cause of widespread publicity that
certain workers would be exempt, he
said. The AFL-CIO has said in the
past that it might consider legal ac-
tion once the final rule was issued.

Executive Compensation

Tax Audit Guidelines
Nearing Release by IRS

I nternal Revenue Service field
agents will have new guidance this
week to help them in executive com-
pensation audits, director of field spe-
cialists Keith Jones told BNA. The
guidance is the result of an audit ini-
tiative begun by the IRS late last year
to examine eight executive compen-
sation issues across two dozen large
and mid-sized companies (see PAG
Newsletter, 2/25/04).

The new guidance represents a re-
alignment of agency resources to the
areas identified as highest priority
and highest risk, Jones said. These
include deferred compensation, stock
compensation, and the sale of stock
options to family limited partner-
ships. The audit also uncovered prob-
lems in the area of fringe benefits and
involving the use of corporate jets
and country club memberships,
among other things, Jones noted.

Speaking at a recent Federal Bar
Association symposium, IRS assis-
tant chief counsel Alan Tawshunsky
gave some additional information on
the results of the audit. Tawshunsky
noted that an area of particular con-
cern is corporate compliance with the
asset risk requirement for nonquali-
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fied deferred compensation plans un-
der Internal Revenue Code Section
3121(v), requiring that taxation occur
as soon as there is no ‘“substantial
risk of forfeiture.”

Amounts held in funded (i.e., guar-
anteed) nonqualified plans are imme-
diately taxable for federal income tax
purposes, Tawshunsky noted, al-
though some plans have been set up
to get around this risk management
requirement.

The audit also uncovered what
many payroll practitioners already
know: corporate noncompliance is
often not the result of lax policies in
the payroll department but of senior
executives overriding effective com-
pliance policies already in place.

International Payroll

Payroll Issues Outlined
for Multinational Firms

n increasingly complex environ-

ment and the need for greater op-
erational flexibility are combining to
provide greater challenges for payroll
professionals operating in the inter-
national arena, according to Glen El-
liott, Senior Consultant with ORC
Worldwide, an international human
resources and compensation consult-
ing firm.

The growth in reciprocal tax trea-
ties and totalization agreements, the
increased harmonization of paid time
off elements, and the complexity sur-
rounding the taxability of compensa-
tion and benefits are among the chal-
lenges payroll professionals currently
face, Elliott said.

Elliott spoke at a recent forum of
the Washington Area Compensation
and Benefits Association, a Worldat-
Work affiliate, held in Reston, Vir-
ginia.

Tax Treaties

Reciprocal income tax treaties be-
tween countries are designed to coor-
dinate the countries’ tax systems in
cases where each has a right to tax a
worker’s income. The treaties gener-
ally provide workers with relief from
double taxation, ensure that citizens
of one country will not be treated any
less favorably than citizens of an-
other country, and provide a mecha-
nism for settling income tax disputes,
Elliott said.

“There are two main compensa-
tion areas to consider when operating
internationally,” Elliott said. “One

area is compensation design, and the
other is compensation delivery.”

“Payroll professionals have tradi-
tionally been more involved on the
delivery side, ” he said, adding that
there are some significant “down
stream” benefits for the worker and
his or her family when the payroll
professional makes sure that the
compensation and social benefits are
handled properly.

Income tax treaties have been ei-
ther revised or enacted in the past
few years between the United States
and Australia, Japan, Mexico, Sri
Lanka, and the United Kingdom. (See
PAG coverage at 125:1331 for de-
tails.)

Totalization Agreements

Countries enter into totalization
agreements with each other in order
to coordinate Social Security-type
benefits among expatriate workers.
Without totalization agreements for-
eign nationals working in a host
country may be subject to the social
benefit laws of both the host country
and the country of origin, leading to
double taxation, Elliott said. Further-
more, a foreign national working in a
host country may not be able to con-
tribute to the host country’s social se-
curity program long enough to re-
ceive any benefits back, he added.

Under totalization agreements, so-
cial taxes are paid in only one of the
two countries, and employees who
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have paid into more than one social
benefit program may count the years
of service under all of the systems to
which they have contributed so that
they will have enough time to qualify
for social benefits in one country.

“Payroll professionals can view
themselves as performing an essen-
tial social function here,” Elliott said.
“Expatriate workers can have confi-
dence that the time they spend work-
ing overseas will have been fully ac-
counted for and the social benefit
programs under which they worked
will be accurately funded,” he said.

Totalization agreements have been
executed recently between the United
States and Australia, Chile, Japan,
the Netherlands, and Norway. (See
the PAG chart at 125:1381 for de-
tails.)

Paid Time Off

Greater harmonization is occuring
in the way major world regions
handle paid time off program ele-
ments, Elliott said. The nations in the
European Union, for example, are
working on establishing minimum
standards for paid time off, which is
particularly important as country
membership in the EU is constantly
expanding, he noted. Payroll profes-
sionals working in the international
arena will need to be aware of these
standards, plus nonstandardized
practices that vary from country to
country. Greater cooperation will be

Payroll Briefs . .

Class Challenge Denied in Major Off-the-Clock Case

The California Supreme Court has declined to block class certifica-
tion of 250,000 employees in a state action alleging Wal-Mart Stores
Inc. required some to work off the clock (Wal-Mart Stores Inc. v. Supe-
rior Court (Savaglio), Cal. Sup. Ct., No. S122640, 4/14/04). Without
comment, the state high court refused to grant Wal-Mart’s request to
stay the case over class certification issues. The employees allege the
company required them to finish their work before going home and
that Wal-Mart understaffed stores to make working off-the-clock man-
datory for all practical purposes. The employees also allege that they
missed many of their meal and rest periods and were not compensated
for the time worked. Christi Gallagher, spokeswoman for Bentonville,
Ark.-based Wal-Mart, said while the company is “disappointed that the
Supreme Court chose not to intervene at this early stage, we look for-
ward to continuing our vigorous defense in the trial court.”

FLSA Collective Actions Increase 70 Percent Since 2000

The number of collective actions brought under the Fair Labor Stan-
dards Act has increased 70 percent since 2000, according to an analy-
sis by plaintiffs’ lawyer Richard Seymour. FLSA class actions went
from 71 in 2000 to 91 in 2002 and 121 in 2003, Seymour noted.

PAYROLL ADMINISTRATION GUIDE

ISSN 1524-1580

BNA  4-21-04



60 (No. 8)

needed in the future between field
and home office payroll staff, he said.

Recognizing these differences and
accommodating them will help a
company distinguish itself and be-
come an employer of choice, Elliott
added, a designation which has
gained greater importance due to the
shortage of skilled knowledge work-
ers worldwide.

Taxability, Pension Issues

The taxability of employee ben-
efits and pension provisions are often

overlooked when paying workers in
foreign countries, Elliott said.

Generally, the taxability of em-
ployee benefits and compensation is
determined for expatriate employees
by the host country, he said, adding
that the collection abilities of the
country’s revenue service are a factor
some companies consider.

Some countries also require that
resident employees be provided with
mandatory pension benefits, so em-
ployers should make certain that they

check the country’s regulatory envi-
ronment, Elliott advised.

Employers may want to consider
offering professional tax services to
expatriate employees as an employee
benefit, Elliott said, in order to avoid
confusion in this area for employees
and to help them avoid mistakes
when preparing their own tax re-
turns. An employer should also en-
sure that it takes all the tax credits it
is entitled to, even after the workers
return home and leave the company,
he said.

|Policy Guide

Successful Management Depends on Communication

he outsourcing of sick pay admin-

istration to a third-party provider
complicates an employer’s payroll re-
porting responsibilities and requires
effective communication of benefit
payment and tax withholding infor-
mation between all parties involved
in the process, as Aetna manager
Tom Cotter explained during an au-
dio conference sponsored by the Na-
tional Association for Tax Reporting
and Payroll Management.

Cotter noted in particular the im-
portance of clear and continuing
communication between human re-
sources, payroll, and the third-party
insurance provider. Each of the three
has crucial responsibilities that must
be clearly defined to ensure that all
reporting, withholding, and remit-
tance obligations are met.

Sharing Information

The third-party payer (TPP) is re-
sponsible for withholding and remit-
ting the employee’s share of FICA
from sick pay benefits (and for with-
holding and remitting income tax if
the employee requests). It may, how-
ever, pass back to the employer the
obligation for remitting FUTA and
the employer’s share of FICA. As Cot-
ter noted, this is the most common
approach. The employer can only cal-
culate its obligation, however, if it has

accurate information from the third-
party payer of payments actually
made to the employee. The employ-
er’s liability date is the date the em-
ployer receives notice of its obliga-
tion from the TPP.

The employer’s employment tax
liability begins upon HR’s receipt
of the TPP report.

A problem can arise here, Cotter
warned, if the TPP communicates li-
ability information to the employer’s
HR office and HR does not pass this
information along to Payroll in a
timely fashion. The employer’s em-
ployment tax liability begins upon
HR’s receipt of the TPP report. Un-
less that information is immediately
passed along to Payroll, remittance of
taxes can be delayed and the em-
ployer can become subject to late-
payment penalties.

Since employees are not taxed for
the portion of benefits attributable to
their after-tax payments and have no
FICA liability after six full months
away from work, the employer, for its
part, must let the TPP know the por-
tion of the benefit that was paid by

the employee and the last day the em-
loyee worked. .
eporting Information

If the TPP retains responsibility
for the employer’s taxes, it can also
retain full reporting responsibility—
Forms 940, 941, W-2, and W-3. Nor-
mally, the TPP passes back the em-
ployer FICA and FUTA obligations,
and dual reporting may be required
to both the IRS (Forms 940 and 941)
and the Social Security Administra-
tion (Forms W-2 and W-3). The TPP
can also pass back the reporting obli-
gation to the employer, and the em-
ployer is required to provide sick pay
information to the employee on a
Form W-2. The employer may include
the TPP sick pay information on the
wage Form W-2, or issue separate
Forms W-2, one for the employer
wage payments, the other reflecting
the benefits paid by the TPP.

The entity, whether employer or
third-party payer, that does not file
Forms W-2 to report employee pay-
ments must file a “sick-pay recap”
W-2 so that Form W-2 and Form 941
totals reconcile. This can lead to
problems with the states, Cotter
noted, which may not understand the
split-reporting process on the federal
level and question the amounts re-
ported on Forms W-2 filed with the
state. Cotter recommended that em-
ployers in this situation attach an ex-
planation to the state W-2 copy.

4-21-04
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State Highlights

Idaho

® New percentage method income
tax withholding tables, effective July
1, 2004, have been released. The
tables have been posted to the “Late-
Breaking News” section of Payroll Li-
brary on the Web. The tax rates con-
tinue to range between 1.6 percent
and 7.8 percent, but the threshold for
imposition of the 1.6 percent tax rate
has risen to $1,750 annually.

®  Quarterly State Income Tax
Withholding Returns, Form 958, are
no longer required, under a recently
enacted bill (H.B. 537). Instead, split-
monthly and monthly filers must
keep making monthly income tax
withholding payments either elec-
tronically on the state Web site or by
using the Form 910, Idaho Withhold-
ing Payment Voucher, and must use
the annual reconciliation Form 956 to
reconcile the 12 payments with the
actual amount of tax withheld. Quar-
terly filers are to begin making quar-
terly income tax withholding pay-
ments either electronically or by us-
ing Form 910 and are to file the
annual reconciliation Form 956 to
reconcile the four payments with the
actual amount of tax withheld.

Maryland

A living wage bill that would re-
quire large state contractors and sub-
contractors to pay their employees at
least $10.50 an hour, more than
double the federal minimum wage,
has been approved and sent to the
governor (S.B. 621). If the measure is
enacted, Maryland would become the
first state in the nation to have a liv-
ing wage law, according to support-
ers. Gov. Bob Ehrlich (R), however,
strongly opposes the measure and
has threatened to veto it. Two coun-
ties in Maryland and Baltimore City

The Payroll Puzzler

already have similar living wage ordi-
nances.

Michigan

Unemployment insurance quar-
terly wage detail reports will not be
accepted on reel tape after the report-
ing period for the first quarter of
2004, according to a statement from
the Unemployment Insurance
Agency. Employers will be required
to make the transition to electronic
filing, beginning with the second
quarter. The agency has also stated
that it will phase out tape cartridges
for wage reporting; however, no date
has been set at this time. For more in-
formation, contact the agency at
(313) 456-2764.

Nebraska

When reporting new hires, em-
ployers will be required to report the
date of hire or rehire on Form W-4,
effective Jan. 1, 2005 (L.B. 950).

New Hampshire

An unemployment insurance tax
rate reduction is not effective for the
second and third quarters of 2004.
For the first quarter, a 0.5 percent
rate reduction was applicable for new
and positive-balance employers.

Pennsylvania

Reminder: The employee tax for
unemployment compensation is 0.09
percent (0.0009) in 2004. Although
the state has a taxable wage base of
$8,000 for employer contributions,
the employee tax is applicable to the
total gross wages paid during the
year.

Tennessee

Under an amendment to the state’s
employment security law, a staff leas-
ing company will not be considered a

The Question: Diane, a patient manager for a large children’s hospi-
tal, goes out on sick leave for three and a half weeks. She receives her
sick pay weekly from an insurance company. Diane requests that $45

successor employer to any client, and
the company will not be able to ac-
quire the experience rating of any cli-
ent with whom it has contracted.
Similarly, a client that has terminated
its contract with a staff leasing com-
pany will not be considered a succes-
sor employer to the leasing company,
and the client may not acquire the
company’s experience rating (S.B.
3401).
Virginia

Employers may pay employees by
credit to a prepaid debit card or card
account from which the employee is
able to withdraw or transfer funds,
effective July 1, 2004. Employers
must inform employees of any appli-
cable fees and must obtain the em-
ployee’s consent. If an employee does

not consent, payment must be made
by cash or check (H.B. 472).

Washington

In an effort to eliminate workers’
compensation fraud, a recently en-
acted bill provides the Department of
Labor and Industries with new tools
to root out fraud and abuse in the
state workers’ compensation system,
according to a department spokes-
man. The legislation (H.B. 3188), ef-
fective June 10, allows the depart-
ment to go after businesses that have
not paid workers’ compensation pre-
miums and “close their doors and re-
open under another name,” perhaps
that of a wife or girlfriend, said the
spokesman. The bill’s most signifi-
cant feature is aimed at the depart-
ment’s “real successorship problem,”
according to the spokesman.

Wisconsin

The city of Madison has enacted
its own minimum wage, which ap-
plies to any employee who performs
at least two hours of compensable
work per week in the city. The new
law applies to work performed for ev-
ery employer within the city. The
minimum wage rate will be $5.70 an
hour, effective Jan. 1, 2005; $6.50 in
2006; $7.25 in 2007; and $7.75, plus
indexing, in 2008. The minimum rate
for tipped employees (with the bal-
ance made up in tips) will be $2.57 an
hour in 2005; $2.94 in 2006; $3.28 in
2007; and $3.50, plus indexing, in
2008 (Madison Minimum Wage Ordi-
nance, Section 3.45).
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Rulings and Advice

Employment Tax Liability

DOJ Sues to Shut Down
Alleged Tax Scam

he Justice Department has sued to

shut down an alleged
“employment-tax scam’ used by 200
employers across the country, ac-
cording to a DOJ news release.

Participants in the scheme report
lower federal employment taxes by
disguising wages as health care ben-
efits, DOJ alleged in its civil injunc-
tion complaint against defendants
Carmelo Zanfei of Steger, Ill., and
William Crouse of Greenwood, Ind.

$63 Million May Have Been Lost

The complaint estimated revenue
losses to the federal government
could be as much as $63 million. Ac-
cording to the complaint, filed in the
U.S. District Court for the Northern
District of Illinois, the Internal Rev-
enue Service estimates that as many
as 20,000 employees are receiving in-
correct wage statements and there-
fore filing incorrect income tax re-
turns because of their employers’
participation in the schemes.

Zanfei and Crouse have allegedly
been selling the schemes since 2001
through various companies—
Redwood Group LLC, Redwood
Group Inc., TRG Marketing LLC, Su-
perior Solutions Group Inc., and
Paradigm Solutions Group—and DOJ
said they promote through sales
agents and on the Internet.

FLSA

On-Call Time Not Compensable
If Usually Uninterrupted

n unpaid meal period of at least

30 minutes interrupted less than
half the time qualifies as a noncom-
pensable break under the federal Fair
Labor Standards Act, a U.S. district
court has reaffirmed (Jones v. Philip
Morris USA, Inc., M.D.N.C., No. 1:03-
CV-00122, 4/8/04).

Maintenance technicians em-
ployed at a Philip Morris facility are
required to wear pagers whenever ac-
tually present in the facility. Even
when outside the facility and logged
off the system, the technicians can be
paged if needed for an emergency.

Technicians are allowed an unpaid
daily 30-minute lunch period taken at
the time of the employee’s choice.
During this half hour, employees are
free to leave the employer’s premises
to eat or tend to other personal busi-
ness, but can be subject to call back if
an emergency arises demanding their
attention.

One of the technicians brought
suit against the employer, contending
that he was called back to work so
frequently that his unpaid lunch pe-
riod actually constituted work time
and that, consequently, he should be
paid for that time and the 30 minutes
included in calculating his eligibility
for overtime.

In reaching its decision, the court
noted that the primary consideration
in determining whether on-call time
is compensable is whether that time
is spent predominantly for the em-
ployer’s benefit or for the employee’s.
Under the Fair Labor Standards Act,
an employee must be relieved from
all duties for at least 30 minutes for
the time to qualify as a noncompen-
sable meal break. While the lunch
break time met the duration criterion,
the employee contended that he was
so frequently interrupted by a page
that the time was effectively not his
own.

In ruling for the employer, the
court cited precedent to the effect
that employees interrupted during
fewer than 50 percent of their lunch

periods are not entitled to compensa-
tion for uninterrupted meal breaks.
The interruptions in this case failed
to meet the 50 percent standard, ac-
cording to the court.

Employment Tax Liability

PEOs Ordered to Close,
Justice Department Says

federal judge has ordered two

residents of Oklahoma City to
close most of their professional em-
ployer organizations (PEOs) or leas-
ing companies, according to a press
release from the Department of Jus-
tice.

Citing the federal government’s
determination to ‘“put a stop to
schemes to evade the payment of em-
ployment taxes,” DOJ says the action
came as a result of the two men’s
“continued failure to pay federal em-
ployment taxes.” Under the court’s
preliminary injunction, the men also
are constrained from establishing
new PEOs, pending the results of the
trial.

The court held that “the continued
loss of millions of dollars. . . through
the [defendants’] abusive scheme”
justified the injunction. Further, the
court found that the defendants alleg-
edly used PEOs “to frustrate and
hinder the ability of the Internal Rev-
enue Service to collect the taxes that
are legitimately due.”

The injunction order authorized
the four individuals to continue to op-
erate one of their companies, TSI In-
stallers and Erectors, as long as they
fully complied with the applicable tax
laws.

Puzzler Answer

formation.

D iane should have $27 withheld from her final sick pay payment (35
x $45 = $27). Withholding on a partial payment must be computed
as an appropriate fraction of withholding from a full payment. With-
holding on third-party sick pay must be specified as a whole-dollar
amount on Form W-4S, but a third-party payer has the option to permit
withholding on a percentage basis. See PAG at 115:2103 for more in-
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You Be The Judge

Failure to File or No Verification of Timely Submission

“W e filed the W-2s on time. As a
matter of fact, none of our
employees mentioned any prob-
lems,” Gina told the IRS official.

“How did you file—by mail?”

“Yes, that’s our standard proce-
dure. We never received a notice that
the forms didn’t make it to the SSA.”

“Well, did you send the copies to
SSA by registered or certified mail?
That way, you would have some form
of proof they were mailed on time.”

“We sent them through the regular
mail. We had no idea they were re-
quired to be submitted via registered
mail,” said Gina, starting to worry.

“How else can you prove you sent
them to us on time?” asked the offi-
cial.

FACTS: Shortly after filing for
bankruptcy relief under Chapter 11
in February 2002, a trucking com-
pany entered into an agreement with
the Internal Revenue Service in
which it promised to pay all post-
petition federal taxes in a timely
manner. The following April, IRS
filed a proof of claim, asserting that
the employer owed $82,359.15 for un-
paid FICA and FUTA taxes, covering
periods from December 2000 through
February 2002, plus highway taxes.

IRS later amended its claim, re-
ducing the FUTA tax amount and in-
creasing the vehicle tax, for a total of
$90,076.19. The company filed a par-
tial objection to IRS’s claim, arguing
that it did not owe the FUTA tax
amount of $3,300 for the period end-
ing Dec. 31, 2001. The company also
objected to the vehicle tax increase.

IRS made a series of objections to
the company’s amended reorganiza-
tion plan and, in June 2003, amended
its claim to assert a Form W-2, Wage
and Tax Statement, penalty for the
tax period ending Dec. 31, 1999, in
the amount of $69,561.41. IRS
claimed it assessed the W-2 penalty,
which was referenced for the first
time under the June 2003 amend-
ment, because of the company’s fail-
ure to provide the agency with copies
of its employees’ W-2s for 1999 as re-
quired under 26 U.S.C. § 6051.

The company disputed the W-2
penalty, claiming that IRS did not no-
tify it that the agency had not re-
ceived the forms prior to the agency’s
W-2 assessment, which came after
IRS had previously filed and
amended its proof claim.

The company claimed that the
notice of penalty was its only
notification that the forms had

not been filed.

In a joint pretrial hearing, the par-
ties asked the court to resolve the fol-
lowing three issues. First, did the
company timely file its 1999 Form
W-2 statements with the Social Secu-
rity Administration? Second, if the
employer did not timely file its W-2
statements, was its failure to timely
file because of an intentional disre-
gard of the filing requirement within
the meaning of § 6721(e) and, there-
fore, subject to a penalty equal to 10
percent of the total amount of the
wages required to be reported?
Lastly, is the company subject to the
lower penalty of $50 for each unfiled
information return, as outlined under
§ 6721(a)? In this case, there were 60
W-2 forms which had not been timely
filed (60 W-2s x $50 = $3,000).

ISSUE: Did the company intention-
ally fail to file its W-2 statements and
is, therefore, liable for the increased
penalty under § 6721(e)?

DECISION: The employer failed to
timely file its W-2 forms; however,
the failure did not result from an in-
tentional disregard of the filing re-
quirements under § 6721(e), deter-
mined the U.S. Bankruptcy Court for
the Eastern District of Tennessee.
Thus, the company is liable for the
lower penalty of $3,000.

To avoid the penalty for untimely
filing, the court said that the com-
pany had to prove actual, timely de-

livery of the W-2s. Because the com-
pany did not send the 1999 W-2s by
certified or registered mail, the court
found that the company did not prove
actual, timely delivery of the forms.

The company president testified
that the company believed in good
faith that it had satisfied the filing re-
quirement, since it did not receive a
notice from the IRS that the forms
had not been filed, noted the court.
He also testified that, according to the
company’s standard procedure, the
forms were prepared by its CPA and
mailed by the company, said the
court.

According to federal rules, an in-
tentional disregard of the filing re-
quirement occurs when the failure to
timely file was “knowing or willful,”
as determined from considering all
the facts and circumstances in a par-
ticular case. The court found that the
company’s delays cited by IRS did
not establish a pattern by the com-
pany of failing to meet its filing obli-
gations, noting that the company had
a system in place to ensure it met its
filing obligations.

In conclusion, the facts clearly es-
tablish that the employer’s failure to
timely file its 1999 W-2 forms did not
result from an intentional disregard
of the filing requirements, said the
court (In re Flanary and Sons Truck-
ing, Inc., Bankr. E.D. Tenn., No. 02-
20553, 2/4/04).

POINTERS: I.R.C. § 6724 provides
that penalties may be waived if a filer
establishes “reasonable cause” by
showing, among other things, that
the failure was due to an event be-
yond the filer’s control.

A discussion on Form W-2 filing
requirements is available at PAG
121:1515. Electronic filing of Form
W-2 using the Internet is also avail-
able (see PAG 121:1513).

The case discussion above is
designed to illustrate how courts
resolve pay-related disputes.
The names and dialogue are
fictitious.
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Practitioner’s Perspective

APA Congress: Limit Employer Compliance Exposure

FRED BASEHORE, JR., CPP

ayroll professionals from all over

will attend the upcoming Ameri-
can Payroll Association’s Annual
Congress in Nashville. As payroll
professionals, we must make sure our
employers are aware of the various
issues in paying the employees’
wages and that reimbursement of
their travel expenses follows all the
rules of the various governing bodies.

When employees travel on com-
pany business, there are many areas
we as payroll professionals must look
at to ensure compliance, some for
certain categories of employees—
such as those not exempt from
overtime—and some for all employ-
ees on travel, such as the proper sub-
stantiation of business expenses re-
lated to that travel.

Work Time and the Nonexempt

Travel time is governed by the Fair
Labor Standards Act, and it covers
employees who are eligible for over-
time pay—or not exempt from the FL-
SA’s minimum wage and overtime
rules. Bona fide exempt employees
are not affected by this section of
FLSA, and employers only need to
pay those employees their regular
salary while attending Congress.
Many of the participants who will at-
tend Congress, however, are consid-
ered nonexempt employees—in gen-
eral, they are paid by the hour. With
that said, be careful to properly pay
nonexempt attendees for any war-
ranted travel time to and from the
conference, along with the hours they
log for attending the conference ses-
sions.

The time spent by a nonexempt
employee traveling to and from
Nashville during normal work hours
is compensable, regardless of the day
of the week, and needs to be included
as hours worked. Any time spent
traveling that crosses the employees

normal workday—even if it is a day
they do not normally work—is con-
sidered compensable. If the employee
travels on Saturday, since the confer-
ence doesn’t start until Sunday, the
time spent for personal purposes Sat-
urday after arriving is not considered
hours worked. See PAG at 141:1306
for an example of how to figure this
time.

Once in Nashville’s Opryland,
most nonexempt employees attend-
ing will begin working when the con-
ference starts. In general, all the time
spent attending the Congress ses-
sions would be working time and
compensable. The only exception
would be if an employee’s attendance
is voluntary and the session is not
work-related. It would be very diffi-
cult, however, for any of the time at-
tending workshops to meet these cri-
teria.

Attendance at workshops must be

substantiated.

What about the evening festivities
and other noninstructional, voluntary
events, such as the time spent in the
exhibit hall? If it is an employee’s di-
rected task to attend a function spe-
cifically to network or for some other
business purpose, then the time is
compensable. If there is no work be-
ing performed, and it is up to the in-
dividual to choose to attend or not,
the time spent at nonmandatory
functions—despite the networking
opportunities—generally is not con-
sidered hours worked.

Legitimate Substantiation

Business expenses related to travel
are not required to be included in the
employee’s income. In order for the
expenses to be excluded from in-

Fred serves on the PAG Advisory Board.

come, however, there are many rules
that must be followed. One primary
rule for attendees at Congress is that
in order for amounts spent on travel
to qualify as a legitimate business ex-
pense for tax purposes, employees
must be required to attend scheduled
meetings and workshops. The
business-related purpose for payroll
professionals attending is clear, so
long as attendance can be substanti-
ated under an accountable plan.

Briefly, under an accountable plan,
an employee must have paid or in-
curred deductible expenses while
performing services as an employee.
The employee must also adequately
account for (substantiate) expenses
within a reasonable period of time.
An employee must return any over-
payments within a reasonable time
and any expenses incurred must have
a business connection.

Conference-related expenses, in-
cluding transportation, lodging,
meals, and other incidental expenses,
are considered ordinary and neces-
sary business expenses. Travel ex-
penses, including mileage, parking
and tolls, and meals and lodging, can
be treated as tax-exempt, provided
they are covered under an account-
able plan.

In order for the employee’s ex-
penses to qualify as travel expenses,
the conference must be held outside
the entire city or general area where
the employee’s tax home (generally
the regular place of business) is lo-
cated. A description of the business
conference, a formal agenda outlin-
ing each day’s scheduled business
sessions, and manuals and handouts
supporting the business purpose of
the conference or meeting should be
kept.

If the expenses are reimbursed un-
der an accountable plan the amounts
reimbursed are not considered
wages. No taxability or tax withhold-
ing, therefore, needs to occur.
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DOL Releases FLSA White Collar Exemption Rules

he Department of Labor has released revised ex-

emptions under the Fair Labor Standards Act’s
“white collar” overtime rules, which will be effective in
120 days, according to DOL. Included in this special
PAG Newsletter Part 2 are eight decision-making flow
charts illustrating the revised exemptions, including a
new highly compensated employee exemption.

Information regarding t il-
able on DOL’s Web site at |http://www.dol. g‘ov/falrpa
and the regulations will be published in the Federa
Register April 23.

The new rules nearly triple the salary threshold. Un-
der the old regulations, workers earning less than
$8,060 annually were guaranteed overtime. Under the
new regulations, workers earning less than $23,660 an-
nually are guaranteed overtime.

Highly Compensated Employees: White Collar Exemption Test

on a salary basis?

Is the employee paid at least $100,000 annually, including at least $455 per week paid

Yes

Does the employee perform office or nonmanual work?

Yes
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tests for exemption?

Does the employee customarily and regularly perform at least one of the duties of an
exempt executive, administrative, or professional employee identified in the standard

Yes

Employee is exempt
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Executive Employees: White Collar Exemption Test

Is the employee paid on a salary basis that is not subject to reduction because of variations
in the number of hours worked or in the quality of work performed?

Yes

Is the employee’s salary at least $455 weekly?

Yes

Is the employee’s primary duty the management of the enterprise or a recognized
department or subdivision?

Yes
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Does the employee customarily and regularly direct the work of two or more other
full-time employees?

Yes

Does the employee have the authority to hire or fire other employees, or are the employee’s
suggestions and recommendations as to the hiring, firing, advancement, promotion, or any
other change of status of other employees given particular weight?

Yes

Employee is exempt
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Administrative Employees: White Collar Exemption Test

Is the employee paid on a salary basis that is not subject to reduction because of variations
in the number of hours worked or in the quality or quantity of work performed?

Yes

Is the employee’s salary at least $455 weekly?

Yes

Is the employee’s primary duty the performance of office or non-manual work directly
related to the management or general business operations of the employer or the employer’s
customers?
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Yes

Does the employee’s primary duty include the exercise of discretion and independent
judgment with respect to matters of significance?

Yes

Employee is exempt
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Learned Professional Employees: White Collar Exemption Test

Is the employee paid on a salary basis that is not subject to reduction because of variations
in the number of hours worked or in the quality of work performed?

Yes

Is the employee’s salary at least $455 weekly?

Yes

Is the employee’s primary duty performing work requiring advanced knowledge, defined as
work which is predominantly intellectual in character and which includes work requiring
the constant exercise of discretion and judgment?

Yes
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Is the advanced knowledge in a field of science or learmning?

Yes

Is the advanced knowledge customarily acquired by a prolonged course of specialized
intellectual instruction?

$ §$ 88 9839

Yes

Employee is exempt
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Creative Professional Employees: White Collar Exemption Test

Is the employee paid on a salary basis that is not subject to reduction because of variations
in the number of hours worked or in the quality or quantity of work performed?

Yes

Is the employee’s salary at least $455 weekly?

Yes
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Is the employee’s primary duty performing work that requires invention, imagination,
originality, or talent in a recognized field of artistic or creative endeavor?

Yes

Employee is exempt
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Computer-Related Professions: White Collar Exemption Test

Is the employee paid (1) at least $455 per week on a salary basis or (2) at least $27.63 an

hour? (Note: Salaried workers in the computer field who already qualify under one of the other
white-collar exemptions remain exempt as long as they continue to meet the applicable duties
and responsibilities tests for that exemption.)

Yes

Are the employee’s primary duties:

*Application of systems analysis techniques and procedures, including consulting with users, to
determine hardware, software, or system functional specifications; or

- Design, development, documentation, analysis, creation, testing, or modification of computer
systems or programs, including prototypes, based on and related to user or system design
specifications; or

- Design, documentation, testing, creation, or modification of computer programs related to machine
operating systems; or

*A combination of the above duties, the performance of which requires the same level of skill?
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Yes

Is the employee a computer systems analyst, computer programmer, software engineer, or other
similarly skilled worker in the computer field?

Yes

Employee is exempt
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Executive Business Owners: White Collar Exemption Test

Does the employee own at least a bona fide 20 percent equity interest in the enterprise in
which employed, regardless of the type of business organization?

Yes

Is the employee actively engaged in the management of the business organization?

Yes
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Is the employee’s salary at least $455 weekly?

Yes

Employee is exempt
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Outside Salesperson: White-Collar Exemption Test

Is the employee’s primary duty making sales; or obtaining orders or contracts for services
or for the use of facilities for which a consideration will be paid by the client or customer?

Yes

Is the employee customarily and regularly engaged away from the employer’s place
or places of business?

Yes
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Employee is exempt
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